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Introduction  
 

This report (“Report ”) has been prepared at the request of the European Investment Bank 

(“EIB”) by Wierciński, Kwieciński, Baehr sp.k. law firm (“WKB ”) and it shall serve for the 

analysis of legal conditions for the implementation of the JESSICA initiative in Poland.  

 

The JESSICA (Joint European Support for Sustainable Investment in City Areas) initiative 

has been prepared by the European Commission, EIB and the Council of Europe 

Development Bank and its operation is based on the following laws:   

 

� Council Regulation (EC) No. 1083/2006; 

� Regulation (EC) No. 1080/2006 of the European Parliament and of the Council; 

� Commission Regulation (EC) No. 1828/2006. 

 

The implementation of JESSICA initiative in particular Member States requires examination 

of conditions resulting from the national laws. The purpose of this Report is to discuss these 

conditions in connection with the Polish legal system to the extent determined in the 

Agreement between EIB and WKB, presentation of possible recommendations of WKB 

concerning solutions to problems of legal nature or pointing to issues which may raise legal 

doubts. The Report includes an analysis of legal conditions concerning the implementation of 

JESSICA initiative in Poland in relation to ten fundamental issues which are elaborated upon 

in the further part of this document.  

 

It should be emphasised that this Report was prepared on the basis of an analysis carried 

out by WKB and reflects the opinions of WKB only. The opinions included herein should not 

be identified with the opinions of EIB or any other body or institution.  
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ISSUE No. 1 
 

To analyze – from the legal context - l value added, which can be contributed by JESSICA 

framework as compared to the existing institutional solutions aimed at funding Urban 

Regeneration projects. 

 

Context: There are several existing financial instruments created to support (exclusively or 

among other projects) Urban Regeneration, such as: National Housing Fund, National Credit 

Guarantee Fund (and regional and local guarantee funds), EU Guarantee Fund, Subsidy 

Fund, the National Fund for Environmental Protection and Water Management, Municipal 

Investment Development Fund, Thermorenovation Fund, National Road Fund, regional and 

local development agencies. Will JESSICA’s offer significant value added as compared to 

these existing instruments? This analysis should focus on comparing legal framework of 

JESSICA with those describing the above mentioned instruments. 

 

1.1. General background 

 

The JESSICA initiative, aimed at sustainable development of urban areas by means of joint 

EU support for permanent investments in these areas, should provide the Member States 

and JESSICA programme beneficiaries with tools for financing projects regarding 

regeneration and development of urban areas, allowing the subsidies, loans and other 

financial products to be combined for that purpose. 

Bearing in mind the above general statement, it is possible to indicate that the JESSICA 

initiative can also be used in support for projects comprising modernisation and extension of 

infrastructure and urban networks, including transportation, water and sewage system, 

projects regarding energy efficiency, IT and communication technology, development of post-

industrial wastelands, including reclamation and decontamination of polluted areas. 

 

1.2. Indication of possible application of JESSICA with respect to projects eligible 

for financing with the use of selected existing fun ds 

 

Eligible projects, which may be encompassed by JESSICA, may also be financed with the 

use of instruments currently existing and concerning projects related with development of 

urban areas. In particular, these may include the following funds: 
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� The National Housing Fund (the Act on Certain Forms of Support for Residential 

Construction);  

� The National Credit Guarantee Fund (the Act on Guarantees Granted by the Treasury 

and Certain Legal Persons);  

� The EU Guarantee Fund (the Act on EU Guarantee Fund);  

� The Subsidies Fund (the Act on Interest Subsidies for Housing Loans with Fixed 

Interest Rate); 

� The Municipal Investments Development Fund (the Act on Municipal Investments 

Development Fund);  

� The Thermo-Modernisation Fund (the Act on Support of Thermo-Modernisation 

Undertakings);  

� The National Road Fund (the Act on Toll Motorway and the National Road Fund).  

� The National Fund for Environmental Protection and Water Management (the 

Environmental Protection Law);  

 

1.3. Description of the principles of operation of individual funds 

 

The above-listed financial instruments are (except the National Fund for Environmental 

Protection and Water Management) established, assigned or commissioned for 

implementation on the basis of separate acts by Bank Gospodarstwa Krajowego (“BGK”). 

BGK plays a special and important role in the Polish banking system; it finances and assists 

development of housing construction, small and medium companies and operation of 

territorial self-government units. BGK, being a state financial institution with high credibility, 

specialises in servicing public finances sector. The mission of BGK is supporting 

governmental social and economic programmes and local self-rule and regional development 

programmes, implemented with the use of public funds. 

 

Within the framework of its activity, BGK implements tasks related with servicing funds and 

governmental programmes established, entrusted or transferred to BGK on the basis of acts 

or concluded agreements, in particular: 

 

�  The National Housing Fund; 

�  The National Credit Guarantee Fund; 

�  The EU Guarantee Fund; 

�  The Subsidies Fund; 

�  The Municipal Investments Development Fund;  

�  The Thermo-Modernisation Fund; 
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�  The National Road Fund. 

�  The National Fund for Environmental Protection and Water Management;  

 

Principles and basic objectives of funds that operate and are managed by BGK are 

presented below.  

 

The National Housing Fund (Krajowy Fundusz Mieszkaniowy, KFM) was established to carry 

out activities arising from the government’s policy in the area of housing economy and 

development of the residential construction sector. The main objective of the Fund is to 

increase the availability of flats to persons with income levels which do not allow them to fulfil 

their housing needs in market conditions. The main tool serving this objective is granting 

preferential loans to: 

 

� Social Building Societies (TBSs) and building co-operatives for construction and 

adaptation of flats for rent;  

� building co-operatives for construction of flats passed on to tenants for the use in 

accordance with co-operative and tenants’ rights to rent a flat; 

� communes for development of technical infrastructure connected with housing 

construction. 

 

Both Social Building Societies and building co-operatives are non-profit organisations and 

their aims specified in founding deeds are to fulfil people’s housing needs. Flats financed 

with contribution of loans from KFM may be leased to persons / families without legal title to 

other flats and with moderate income levels calculated per one family member. Execution of 

the social rental building programme is carried out in co-operation with local self-government 

authorities. 

 

Loans for development of a municipal technical infrastructure granted from the KFM 

resources are preferential in nature and are allocated for increasing local self-governments’ 

capabilities in the area of preparation of a technical infrastructure connected with housing 

construction. The amount of such a loan is maximum 70% of costs of developing a council 

technical infrastructure connected with housing construction (the costs include those of 

developing such infrastructure together with costs of acquiring a plot of land for construction 

and costs of specialised activities arising from investor’s obligations). The loan is released 

upon documenting the involvement of borrower’s contribution of at least 25% of the planned 

costs of development of the municipal technical infrastructure. A term of the loan may not 

exceed 15 years and a loan payout term may not be longer than 24 months counting from 
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the day of concluding the loan agreement. The loan is secured with a blank promissory note 

with a promissory note declaration or mortgage on the real estate owned by the commune or 

with the assignment of rights from the investment’s loan insurance agreement. 

 

The National Credit Guarantee Fund (Krajowy Fundusz Poręczeń Kredytowych, KFPK) 

providing sureties / guarantees from its own resources, secures the repayment of loans that 

a borrower may obtain in order to get a loan from a crediting bank. Borrowers, who do not 

have sufficient security while contracting a loan or do not want to provide their own 

expensive security, may obtain such security in a form of a surety or guarantee from the 

KFPK. The aim of activities undertaken by the KFPK is to support Polish entrepreneurs and 

self-governments by providing easier access to bank loans and enabling them to develop 

their activities inter alia by financing investments, creation of new workplaces or enhancing 

execution of export contracts.  

 

Use of surety/guarantee from the KFPK enables the borrower to increase availability of a 

loan in case of a non-sufficient own security, which is especially vital for small companies 

and/or companies already commencing their business activities. It also enables the borrower 

to shorten loan granting procedures as a result of a possibility to quickly obtain surety from 

KFPK, obtain surety through a crediting bank without the necessity to contact a surety 

(BGK); it also enables the borrower to generate savings arising from relatively low, one-off 

cost of establishing a security, to freely administer assets that may be used in other business 

activities, to launch new projects, to finance investments, to implement new technical or 

technological solutions, and to create new and maintain existing workplaces. However, use 

of surety/guarantee from KFPK makes it possible for crediting banks to increase safe credit 

procedures, to decrease provisions for irregular receivables, to lower costs of monitoring, 

and to follow a short period of claim assertion.  

 

The surety or guarantee may cover loans and bank borrowings contracted in PLN or foreign 

currency and allocated for:  

 

1. financing investments; 

2. creation of new workplaces;  

3. financing business activities undertaken by microentrepreneurs, small and medium 

companies; 

4. carrying out export contracts;  

5. implementation of new technical or technological solutions resulting from scientific 

research or development works; 
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6. setting up own workplace or establishing a co-operative by a graduate or graduates 

(in the light of regulations on employment and unemployment remedial actions);  

7. undertaking remedial steps or rectifying results of natural disasters or technical 

breakdowns carrying symptoms of natural disasters.  

 

The surety or guarantee from the KFPK resources may cover maximum 80% of utilised loan 

amount (excluding interests) allocated for business purposes, 80% of utilised loan amount 

and 80% of interests on a loan allocated for undertaking remedial steps or rectifying results 

of natural disasters or technical breakdowns carrying symptoms of natural disasters.   

 

The maximum amount of a surety or guarantee may not exceed the PLN equivalent of EUR 

5,000,000 calculated at the mid-exchange rate quoted in a given budget year by the National 

Bank of Poland in Table 1 – mid-exchange rates. In 2008 for a unit surety/guarantee this 

amount cannot be higher than PLN 17,987,500. The surety or guarantee are limited in time 

and are granted for a period not longer than the loan term extended by three months. Neither 

surety nor guarantee covers interests on loans (with exceptions). The surety cannot be given 

and the guarantee cannot be issued after the loan is released. However, loans granted by 

BGK cannot be covered by the surety/guarantee.  

 

The surety/guarantee is efficient on condition of granting security for BGK. The basic security 

is a blank promissory note. The surety/guarantee expire in case of using loan means 

contrary to a purpose of the loan. 

 

EU Guarantee Fund (Fundusz Poręczeń Unijnych, FPU) supports Polish entrepreneurs, local 

governments and their associations, helping those bodies to absorb EU funds. The 

borrowers, regardless of their legal form, who carry out projects in Poland that are co-

financed with the EU funds’ money (in particular investment, education and research 

projects) can apply to FPU for a surety/guarantee of repayment of loans or credit granted by 

banks which have concluded with the BGK an FPU cooperation agreement, on condition that 

the guaranteed loan is allocated for an undertaking which is co-financed with the European 

Union funds and implemented within the territory of Poland. 

 

The Fund is managed by Bank Gospodarstwa Krajowego (BGK). The FPU sureties are 

available to any body which carries out an undertaking involving EU funds’ money, including 

entrepreneurs, self-government units and their associations. The benefit consists in ability to 

establish a credible and reliable collateral for up to 80% of the loan/undertaking (contract) 

value thus letting the body to use its assets for other purposes, in access to lending in spite 
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of short credit history and low-value assets, which are not acceptable as credible loan 

collateral, and in time saving – due to friendly procedure, all formalities related to the FPU 

surety are dealt with in a bank co-operating with the BGK. 

The FPU products include: 

 

� loan repayment surety/guarantee; 

� surety for repayment of loan in a credit portfolio; 

� bond issue surety/guarantee; 

� undertaking completion guarantee; 

� re-guarantee; 

� performance bond (guarantee); 

� loan repayment surety/guarantee commitment. 

 

Subsidies Fund (Fundusz Dopłat, FD) enables the management of interest subsidies for 

housing loans with fixed interest rate and is performed by the BGK in accordance with the 

Act on Interest Subsidies for Housing Loans with Fixed Interest Rate of December 5, 2002. 

In order to fulfil the terms of the aforesaid Act, the FD was established with its financial 

means earmarked inter alia for subsidies to housing loans extended by commercial banks. 

Housing loans are extended by the banks which entered into agreement with the BGK to this 

end. The FD provides funds for interest subsidies for long-term housing loans with fixed 

interest rate, granted by banks for residential construction purposes. Fixed interest rate loans 

are extended, in accordance with the Act on Interest Subsidies for Housing Loans with Fixed 

Interest Rate of December 5, 2002, to:  

 

1. natural persons for satisfaction of their own housing needs through: 

a. construction of a single-family house; 

b. vertical or horizontal expansion or re-arrangement of a housing building or 

adaptation of a building or premises with the original intended use different 

than housing, in order to gain residential premises which constitute a separate 

real property; 

c. purchase of a single-family house or residential premises under construction 

or already completed, constituting a separate real property, from a commune 

or a person who constructed such building within its business operations; 

d. coverage of residential premises’ construction costs where the premises are 

constructed by a housing co-operative in order to establish a separate 

ownership of the premises; 
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e. making a contribution to a housing co-operative in order to acquire the co-

operative rights to residential premises being occupied for the first time, 

except for investments carried out by natural persons within their business 

operations. 

2. natural persons, corporate bodies and housing communities for renovation of a 

residential building, except for renovations which do not require a building permit and 

renovation of premises in multi-family buildings. 

 

The fixed interest rate loans are extended and repaid in Polish currency. 

 

The loans intended for natural persons for satisfaction of their own housing needs are 

granted for the period of 20 - 25 years, while those for renovation of a residential building for 

the period of 15 - 20 years. Such loans could have been taken only until December 31, 2005. 

 

Municipal Investments Development Fund (Fundusz Rozwoju Inwestycji Komunalnych, 

FRIK) grants preferential loans to communes and their associations to finance project 

documentation for municipal investments, for which co-financing from the UE funds is 

anticipated. The communes applying for the FRIK loan can use the special single-source 

public procurement procedure, without the needs to carry out a tender for other banks. 

 

The projects financed from the FRIK include investment’s feasibility study, costs and benefits 

analysis as well as other project documentation, analyses, expert surveys and studies 

necessary to prepare the investment’s performance. 

 

The loan amount cannot exceed PLN 500,000 per project and 80% of the anticipated net 

costs. 

 

The loan can be paid out in a single payment or in instalments. The condition for the loan to 

be launched is documenting the financing of 20% of the net costs of project documentation. 

The crediting period cannot be longer than 36 months. At the applicant’s request, the BGK 

may grant a grace period in loan repayment for up to 18 months. 

 

Thermo-Modernisation Fund (Fundusz Termomodernizacji, FT) was established by virtue of 

the Act on Support of Thermo-Modernisation Undertakings of December 18, 1998. 

 

The primary objective of the FT is to provide financial aid to investors who carry out thermo-

modernisation undertakings using loans taken in commercial banks. This aid, referred to as 
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“thermo-modernisation award”, is the source of repayment of 25% of the loan taken for the 

said undertakings. In the framework of service, the FT takes decision on granting the thermo-

modernisation awards and – after the undertaking is completed – transfers the award to the 

crediting bank for repayment of the remaining portion of the loan taken by the investor. 

 

A thermo-modernisation undertaking is: 

1. an improvement resulting in the reduction of: 

� annual demand for energy supplied to residential buildings, collective 

accommodation buildings and buildings used by self-government units for 

public tasks, such energy being used for heating and re-heating utility water; 

� in the buildings where only the heating system is modernised – by at least 

10%; 

� in the buildings where the heating system was modernised in 1985-2001 – by 

at least 15%; 

� in other buildings – by at least 25%; 

� at least 25% of the annual initial energy loss in the local heat source, i.e; 

� boiler room or heat node, from which the hat carrier is delivered directly to the 

heating and hot water installation in the building; 

� local area heating unit or collective heat exchange with heating network of 

nominal power not exceeding 11.6 MW, which supplies heat to the buildings. 

 

2. installation of technical connections to a centralised source of heat in connection with 

the liquidation of the local heat source in order to reduce the costs of purchase of heat 

supplied to the buildings – by at least 20% p.a.; 

 

3. replacement of traditional energy sources with non-conventional ones. 

 

A thermo-modernisation award is a form of State aid for an investor who carries out a 

thermo-modernisation undertaking. It is granted by the BGK in the amount equal to 25% of 

the loan used for the undertaking. The thermo-modernisation award constitutes a repayment 

of portion of the loan taken by the investor. This means that when carrying out a thermo-

modernisation undertaking, the investor repays 75% of the utilised loan. The thermo-

modernisation award is available only to investors who have taken a loan. It cannot be used 

by investors who finance a thermo-modernisation undertaking with their own funds. 

 

The thermo-modernisation award can be applied for by owners or managers of the following 

real properties (except for state budget units and state budget establishments): 
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1. residential buildings; 

2. public service buildings used by self-government units; 

3. local heating network; 

4. local heat source; 

5. collective accommodation buildings, which are understood to mean: social care 

home, workmen hostel, school dormitory and boarding house, students dormitory, 

child care home, retiree and pensioner care home, homeless shelter and similar 

facilities. 

 

The above establishments carry out a thermo-modernisation undertaking on the basis of a 

verified energy audit. All investors can benefit from the award, regardless of their legal 

status, thus e.g.: 

 

1. corporate bodies (e.g. housing co-operatives and commercial companies); 

2. communes; 

3. natural persons, including owners of single-family houses; 

4. housing communities. 

 

The thermo-modernisation award is granted by the BGK. The award application should be 

filed together with the loan application in the bank where the investor applies for the loan for 

a thermo-modernisation undertaking. 

 

Loans for thermo-modernisation undertakings with thermo-modernisation award are 

extended by those banks which signed a co-operation agreement with the BGK. 

 

The fundamental formal condition for applying for the award is the presentation of energy 

audit. Such audit should be enclosed with the award application filed together with the loan 

application in the crediting bank. 

 

Further conditions for receiving the thermo-modernisation award pertain to the matters 

related to the granting and the repayment of the loan. Those are the following: 

 

1. the decision on granting the loan is made by the crediting Bank in accordance with its 

own procedures assessing the applicant’s creditworthiness and establishing the 

required collateral for loan repayment; 
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2. the loan granted for a thermo-modernisation undertaking cannot exceed 80% of the 

undertaking’s costs; 

3. the loan repayment period cannot be longer than 10 years; 

4. monthly loan repayments with interest are not smaller than the principal instalment 

plus due interest and not higher than the calculated equivalent of 1/12 of the amount 

of annual savings on energy costs to be gained as a result of the completion of 

thermo-modernisation undertaking (this means that the repayment of loan with 

interest should be covered by obtained savings on energy costs); at the investor’s 

request, the crediting bank can set higher repayment instalments. 

 

An energy audit is a study specifying the scope and technical parameters of the thermo-

modernisation undertaking while identifying the optimum solution, in particular in terms of the 

costs of undertaking’s performance and the energy savings. The audit forms grounds for 

acquisition of right to the thermo-modernisation award; it also constitutes the premises for the 

construction project related to the undertaking to be performed. 

 

If the BGK verifies the audit positively and states that the crediting conditions setting forth the 

right to thermo-modernisation award are met, it notifies the investor and the crediting bank 

that the thermo-modernisation award was granted and in what amount. The crediting bank, 

having received the decision on the granting of thermo-modernisation award, launches the 

loan in accordance with the terms set out in the credit agreement, deducting a commission 

equal to 0.6% of the amount of granted award from the first tranche of the loan, to be 

transferred to the BGK’s account. 

 

BGK transfers the thermo-modernisation award in the amount of 25% of the utilised loan to 

the crediting bank after having received a notice from that bank stating that:  

 

1. the thermo-modernisation undertaking has been completed: 

� in accordance with the construction project (made in compliance with the 

energy audit as confirmed by the project’s author statement), which is certified 

by the relevant statement of the construction supervision inspector; 

� within the time limit set out in the credit agreement. 

 

National Road Fund (Krajowy Fundusz Drogowy, KFD) was established in the BGK under 

the Act on Toll Highways and National Road Fund of October 27, 1994. The Fund 

commenced its operations on January 1, 2004. 
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The KFD supports the governmental Program for Construction of Roads and Highways in 

Poland by raising funds for preparation, construction, re-arrangement, repairs, maintenance 

and protection of highways, express roads and other national roads. The KFD is one of the 

sources of road financing in Poland, next to the state budget funds and money from the EU 

funds (Cohesion Fund and structural funds). 

 

The KFD’s funds derive from the following sources: 

• Regular proceeds from fuel fee on engine fuels and gas, save that 80% of the 

proceeds goes to the KFD and 20% to the Railroad Fund; 

• Money transferred by the General Directorate of National Roads and Highways due to 

the payments made by toll highway operators and fees for tender documentation; 

• Interest accruing on the Fund’s money in the BGK and bank deposits; 

• Other proceeds from road charges – charges and fines collected under the Act on 

Road Transport and the Act on Public Roads. 

 

Additional sources of the KFD’s financing comprise the following activities: 

• BGK’s commitment to support the Fund in form of loans and borrowings as well as 

bonds issue; 

• proceeds from highway tolls if the toll is collected by the General Directorate of 

National Roads and Highways; 

• money from foreign non-refundable sources, donations and bequests as well as other 

proceeds. 

 

The KFD spends its funds on the basis of annual financial plans developed on the basis of 

the Governmental Program of Construction of Roads and Highways in Poland (substance-

and finance plan for road investments carried out with the use of KFD’s funds, publishes in 

the Regulation of the Council of Ministers of January 4, 2005, (Dz. U. of 2005, No. 8, item 57, 

as amended). 

 

The KFD’s funds can be used to finance not only investment expenses but also the 

expenses related to the preparation of the investment. 

 

The KFD is a vehicle which can provide the pre-financing for such projects. 

 

As a major source of road financing, the Fund should primarily finance the investments 

carried out with use of the EU aid funds. The financial support provided by the European 

Union for the pursued projects and infrastructural undertakings causes a higher demand for 
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national funds, as specific projects need to be co-financed, but also because the money 

granted from the EU funds need to be pre-financed. 

 

The KFD’s funds can be earmarked for payments to the companies due to performance of 

their obligations under road construction and/or operation agreements, which include in 

particular: 

� reimbursement for costs incurred in connection with maintenance of continuous 

availability of the highway, its maintenance and operability; 

� variable amounts dependent on the company meeting the requirements set out in the 

agreement on construction and operation or solely operation of the highway; 

� subsidies granted to the companies to cover all or some deficiencies in current 

revenues from highway operation, in order to ensure liquidity of expenses related to 

the ongoing service and repayment of loans or bonds.  

 

National Fund of Environment Protection and Water Management (Narodowy Fundusz 

Ochrony Środowiska i Gospodarki Wodnej, NFOŚiGW) is the largest institution which 

pursues the State Environmental Policy through financing investments in environment 

protection and water management, in areas important from the point of view of the 

adjustment to the EU norms and standards. The objective of NFOŚiGW’s operations is to 

provide finance support for environmental investment with nation-wide and trans-regional 

importance and reach as well as local tasks, essential from the point of environmental needs. 

 

The funds from the NFOŚiGW are distributed in the framework of the following domains: 

� Air protection; 

� Water protection and management; 

� Earth surface protection; 

� Nature and landscape protection as well as forestry; 

� Geology and mining; 

� Environmental education; 

� State Environment Monitoring; 

� Inter-disciplinary programs; 

� Extraordinary environmental risks; 

� Expert studies and research. 

 

The following entities can apply for financing from the NFOŚiGW:  

� self-government units; 

� enterprises; 
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� institutions and governmental agencies; 

� universities; 

� health care organisational units; 

� NGOs (foundations, associations); 

� state administration; 

� natural persons. 

 

All applicants should have such legal status that makes them capable of entering into a 

contract under civil law. 

 

There are three forms of financial support used in the NFOŚiGW: 

� loan financing (borrowings granted by the NFOŚiGW, loans extended by banks from 

the NFOŚiGW funds, consortia i.e. joint financing by the NFOŚiGW and banks, credit 

lines from the NFOŚiGW funds, handled by banks); 

� subsidy financing (investment subsidies, non-investment subsidies, bank loan 

subsidies, amortisation); 

� capital financing (acquisition of shares in companies being newly set up or already 

existing, in order to achieve an environmental effect). 

 

NFOŚiGW is of paramount importance to the environment protection and national economy: 

 

� it finances environmental protection; 

� it launches other investors’ funds; 

� it stimulates new investments; 

� it supports creation of new jobs; 

� it is important for sustainable development. 

 

1.4.  Comparison with JESSICA  

 

The comparison of the rules for providing assistance within financial instruments existent in 

Poland which have been mentioned above, and the support for development and 

revitalisation of urban areas provided within the JESSICA initiative leads to a conclusion that 

JESSICA may allow various types of additional benefits to be achieved.  

 

The analysis presented below concerns a potential value added which may be generated as 

a result of implementation of JESSICA initiative from the legal point of view, though it seems 
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that the benefits from the implementation of JESSICA should be evaluated first of all from the 

economic perspective.  

 

From the legal perspective, the basic benefit which seems to result from the implementation 

of JESSICA is much more freedom in: 

(a) selection of urban projects to be financed by a urban development fund (“UDF”); and 

(b) selection of investment forms (capital contributions, loans, guarantees). 

 

The funds described in section 1.3 operate on the basis of strict legal regulations and, as 

shown above, the scope of projects they may support, the scope of potential beneficiaries or 

the rules for granting aid are usually quite limited. 

 

In comparison to these restrictions, JESSICA seems to offer much more freedom which may 

potentially allow financing projects which would not be eligible for support (or such support 

would be too limited) from operating funds. 

 

The table below presents the benefits of the JESSICA initiative in comparison to the funds 

currently existing and operating in the Republic of Poland, described in sec. 1.3 hereof. 

 

 

FUND 

 

BENEFITS OF THE JESSICA INITIATIVE 

 

National Housing Fund (KFM) assistance from the National Housing Fund 

(KFM) is addressed to a limited scope of 

beneficiaries whereas JESSICA imposes no 

such restrictions; 

the scope of projects potentially eligible for 

KFM funding includes housing management 

and housing construction development 

projects whereas JESSICA has a much wider 

scope of application; 

National Credit Guarantee Fund (KFPK) a surety or guarantee from the National Credit 

Guarantee Fund (KFPK) is limited to the 

amount of EUR 5,000,000, whereas JESSICA 

imposes no such restrictions; 

Subsidies Fund (FD) subsidies from the Subsidies Fund (FD) are 
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addressed to a limited scope of beneficiaries 

for strictly defined projects concerning 

housing whereas the scope of the projects 

which may be financed with JESSICA is much 

broader; 

the operations of the Subsidies Fund (FD) 

focus on providing interest subsidies (non-

repayable assistance earmarked for the 

repayment of interest on the extended 

housing loans), whereas JESSICA enables 

“profitable” management of funds; 

Municipal Investments Development Fund 

(FRIK) 

preferential loans extended by the Municipal 

Investments Development Fund (FRIK) are 

addressed to a narrow scope of beneficiaries 

– communes and their associations, whereas 

JESSICA does not introduce any restrictions  

regarding the type of beneficiaries; 

preferential loans extended by the Municipal 

Investments Development Fund (FRIK) are 

addressed to a narrow scope of projects, 

covering the costs of preparing investment 

projects, the costs of loan application 

assessment, bond issue costs, as well as the 

costs incurred by BGK in relation to extending 

FRIK loans. JESSICA provides for financing a 

much wider scope of projects; 

the assistance per project cannot exceed PLN 

500,000  – there are no such restrictions in 

the case of JESSICA; 

Thermo-Modernization Fund (FT) the support from the Thermo-Modernisation 

Fund (FT) concerns only thermo-

modernisation projects whereas the scope of 

projects potentially covered by JESSICA is 

much broader; 

the scope of its beneficiaries – building’s 

owners or managers - as well as the rules for 
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granting support are also limited whereas the 

scope of potential beneficiaries under 

JESSICA is much broader; 

National Road Fund (KFD) support from the National Road Fund (KFD) - 

granted only to projects in the area of road 

construction and maintenance, and especially 

to motorway-related projects – this is a 

significantly narrower scope of application 

that the spectrum of projects that may be 

financed under JESSICA; 

National Fund for Environmental Protection 

and Water Management (NFOŚiGW) 

assistance from the National Fund for 

Environmental Protection and Water 

Management (NFOŚiGW) concerns a limited 

scope of projects (supporting environmental 

investments in order to foster sustainable 

development) whereas the scope of projects 

which may be financed within JESSICA is 

much broader (one cannot exclude a 

possibility that a project within an integrated 

urban development plan will also have a 

positive environmental impact, but it is not an 

obligatory condition). 

 

The fact of mentioning the statutory restrictions in the operation of the existent funds listed 

above does not mean that UDF will be able to invest the funds entrusted to it for 

management in any way. Such rules should be established in the funding agreement 

concluded with managing authority (“MA”) or holding fund (“HF”) and in the statutory 

documents of the fund. However, it seems that these rules may be much more flexible and 

adjusted to the actual situation and investment needs in cities. 

 

Moreover, the aid provided by the funds already operating in Poland which finance social-

economic programmes is mostly non-refundable and takes form of subsidies. Consequently, 

such aid does not generate additional incomes. Unlike in the case of these instruments, 

financing with the use of JESSICA mechanism may bring financial profits. The incomes 

obtained within JESSICA may be reinvested in further urban projects.   
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1.5.  Possibility to jointly finance a given projec t with funds from JESSICA initiative 

and funds from other operating funds 

 

A possibility of financing the projects jointly by means of granting support from one of the 

operating funds and the JESSICA initiative should be examined on the basis of particular 

projects, taking into consideration their planned location, project type and restrictions 

introduced by Polish regulations concerning operation of particular funds.   

 

While considering the potential restrictions in joint financing of the projects, one should bear 

in mind the characteristic quality of the support system for housing development within the 

frame of the existing funds. The support for projects related to housing development belongs 

to the project area which contains an expressly stated statutory restriction in the possibility of 

joint financing of the projects within the existing funds and JESSICA initiative framework. 

 

This statutory restriction refers to the establishing of social premises, protected flats, shelters 

and houses for the homeless. The provisions of the Act on Financing the Support for 

Establishment of Communal Premises, Protected Housing, Night Shelters and Homeless 

Shelters of December 8, 2006 do not allow granting financial support for construction of 

these premises from the Subsidies Fund, if the project is co-financed with the EU funds. 

Therefore, it seems that if a certain project is co-financed by UDF with the use of funds 

granted on the basis of the funding agreement, the support of the Subsidies Fund in the case 

of such project will not be possible.  

 

As far as the other funds listed in section 1.3 are concerned, it seems that there are no vital 

obstacles in joining the financing from these sources with financing within JESSICA. 

However, in each specific case, the conditions resulting from the rules for granting support 

from a particular fund must be fulfilled.  

 

An example of a possibility of joining the JESSICA initiative framework with the existent legal 

instruments may be the aforementioned possibility of use of support from the EU Guarantee 

Fund. Its purpose is to support the bodies which carry out investments with the use of EU 

funds by granting guarantees or sureties of loan repayment or performance of obligations 

resulting from bonds if the credit or means obtained thanks to the issuing of bonds are 

allocated for execution of a project co-financed with the European Union funds, and, in 

particular, investment, training or study project carried out on the territory of the Republic of 

Poland.  Consequently, if a certain urban project receives a loan from UDF, it seems possible 

to secure such a loan with a guarantee granted by the EU Guarantee Fund.  
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1.6. Additional benefits which may appear in the ca se of JESSICA initiative 

 

Although the analysis presented below should be carried out from an economic rather than a 

legal perspective, which is beyond the scope of this Report, one should mention that the 

legal constructions applied in JESSICA (the change of approach to spending the assistance 

from the European Union: investment instead of non-refundable subsidy) seem to bring the 

following additional benefits:   

 

� “recycling” of funds – JESSICA is to allow for reinvesting the funds earned by the 

financial instruments operating within JESSICA in new urban projects. The funds 

transferred to a UDF which are allocated for financing urban investments are of a 

renewable nature and may be used for financing projects many times, thus increasing 

the effectiveness of the use of structural funds in regions.  Taking into account the 

possibility and perspective of limiting the EU aid in the next years, this advantage 

should be of interest, as it allows the period for using the existing funds to be 

extended; 

 

� “flexibility” – JESSICA is to allow flexible approach from the perspective of eligibility of 

the expenses and various forms of investment.  Due to the nature of JESSICA 

initiative, which stipulates investing funds in the form of capital contributions, loans or 

guarantees, it seems that the funds may be invested in a more efficient manner and 

will cover longer investment periods. An additional sign of flexibility of the JESSICA 

initiative, that is worth stressing, as it generates added value implemented by 

JESSICA, is the possibility of financing profit-generating projects, which is not 

possible within the currently existing structures and regulations; 

 

� “knowledge and creativity” – JESSICA is to create conditions for using the finance 

sector representatives’ experience and knowledge of the market in the process of 

investing and using the funds. Taking into account the fact that the prospective 

investors/beneficiaries of the available aid resources may fear procedures necessary 

to obtain such aid, as well as the lack of experience, knowledge and know-how which 

would allow efficient  use of these funds, the possibility of "contracting out" the 

management of the aid funds to the representatives of private and banking sector will 

allow the funds to be managed in a more efficient manner; 
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� “leverage effect” – an important advantage of the JESSICA initiative which is worth-

mentioning is its potential ability to attract the private sector to projects carried out 

within sustainable development of urban areas. Hopefully, it will be the source of 

increased investments and broader competencies in carrying out projects and 

managing them.  

 

 
ISSUE No. 2 
 

 

To review the limitations in providing support from EU funds through JESSICA instruments to 

housing projects in Poland, including constraints imposed by the requirement to use 

Integrated Plans for Sustainable Urban Development. 

 

Context: The housing sector is treated with particular sensitivity by the EU legislation. At the 

same time it may be one of the beneficiaries of the JESSICA instruments. Therefore good 

understanding of applicable limitations and restrictions is needed. 

 

 

2.1. Introduction  

 

One of the aims of integrated plans for urban development indicated by the European Union 

is the necessity to support limited activities which aim at renovation of housing in areas 

experiencing or threatened by physical deterioration and social exclusion in the Member 

States that acceded to the European Union on May 1, 2004 or after this date. Taking into 

account the fact that Poland meets the above-mentioned criteria, it is possible to carry out 

housing projects subsidised with the structural funds. 

 

Although the European Union points to housing as one of the priorities of sustainable 

development of urban areas, it introduces a number of restrictions in this respect which also 

apply to this type of investments within JESSICA.  
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2.2. List of Polish and EU legal acts which govern the issue of rules and scope of 

financing the housing investments from the EU funds   

 

Regulation (EC) No. 1080/2006 of the European Parliament and of the Council of July 5, 

2006 on the European Regional Development Fund and repealing the Regulation (EC) No. 

1783/1999; 

� Commission Regulation (EC) No. 1828/2006 of December 8, 2006 setting out rules 

for the implementation of Council Regulation (EC) No. 1083/2006 laying down 

general provisions on the European Regional Development Fund, the European 

Social Fund and the Cohesion Fund and of Regulation (EC) No 1080/2006 of the 

European Parliament and of the Council on the European Regional Development 

Fund; 

� Commission Regulation (EC) No. 1083/2006 of July 11, 2006 laying down general 

provisions on the European Regional Development Fund, the European Social Fund 

and the Cohesion Fund and repealing Regulation (EC) No. 1260/1999; 

� Act on Development Policy Principles of December 6, 2006; 

� Act on Some Forms of Supporting Residential Construction of October 26, 1995; 

� Regulation of the Council of Ministers of November 7, 2007 on terms and conditions 

of granting credits and loans from the National Housing Fund and some requirements 

concerning the premises and buildings financed with these funds; 

� Act on Supporting Thermomodernisation Activities of December 18, 1998;  

� Act on Some Forms of Supporting Residential Construction of October 26, 1995; 

� Act on the Municipal Investment Development Fund of December 12, 2003; 

� Act on Financing the Support for Establishment of Communal Premises, Protected 

Housing, Night Shelters and Homeless Shelters of December 8, 2006; 

� Guidelines of the Minister of Regional Development in the scope of programming the 

housing-related activities, National Strategic Framework 2007-2013 of January 16, 

2008; 

� Draft of a Regulation of the Minister of Regional Development on assistance for 

revitalization within regional operational programmes. 
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2.3. General restrictions in financing housing with  the structural funds 

 

1) Sources and acceptable scope of support for hous ing investments 

 

Housing projects may be financed only with the means of the European Regional 

Development Fund (ERDF) within the convergence objective. The priorities of ERDF with 

respect to the convergence objective include investments in special infrastructure which 

contribute to the regional and local development and to the improvement of the quality of life. 

 

Expenditures on housing are eligible only if they are programmed within operations 

concerning integrated development of urban areas or the priority axis in areas experiencing 

or threatened by physical deterioration and social exclusion. In the first case, the operation 

should be understood as a revitalization programme as a whole,  prepared, adopted and 

coordinated by a commune, i.e. a long-term programme of activities in the area of space, 

technical equipment, society and economy which should serve as a remedy for the area's 

crisis situation and should establish conditions for its further development. In the second 

case of programming the housing-related activities, a managing authority in charge of a 

regional operational programme (“MA”) indicates within the regional operational programme 

(“ROP”) a separate priority axis for the areas experiencing or threatened by physical 

deterioration and social exclusion. A priority axis should be understood as one of the strategy 

priorities contained in the operational programme which includes a group of related activities 

with certain measurable objectives. Within such a priority axis, complementary operations in 

the scope of social, economic and spatial development are indicated and defined. In such a 

case, separate programming of operations concerning housing is acceptable.  

 

The maximum value of funds allocated to housing cannot exceed 3% of the ERDF 

appropriations within a given operational programme or 2% of total ERDF appropriations. 

  

2) Rules for financing housing investments with str uctural funds  

 

a) Aid beneficiaries 

 

A list of beneficiaries which will be entitled to apply for support in the scope of financing 

housing investments should be established in detail by the MA ROP in a detailed description 

of priority axes. In accordance with the guidelines of the Minister of Regional Development  

in the scope of programming housing-related activities, the types of beneficiaries listed in the 
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programme documents should fall into the catalogues of the types of potential beneficiaries 

listed below: 

 

(i) local-government bodies, their unions and associations; 

(ii) organisational bodies of local-government bodies having their legal personality; 

(iii) housing co-operatives; 

(iv) housing communities; 

(v) Social Construction Societies; 

(vi) other organisational bodies included in the local revitalization programmes which have 

right to manage and dispose of a given real property; 

(vii) institutions and organisations (including non-government organisations) which deal with 

homelessness, protected flats (e.g. for the released prisoners); 

(viii) churches and religious associations (if they open centres for the homeless and 

protected flats); 

(ix) bodies operating on a non-profit basis, which deal with integration of various social 

groups. 

  

b) Object-related restrictions 

 

The EU legislation allows housing investments to be financed with the EU funds only with 

respect to revitalization, adaptation and restoration of housing buildings and excludes a 

possibility of allocating such funds for the purposes of constructing new residential buildings. 

In accordance with Article (7)(2)(c) of Regulation (EC) No. 1080/2006 of the European 

Parliament and of the Council of July 5, 2006, eligibility of the expenditure is limited to: 

 

(i) existing multi-family housing in the scope of overhaul and modernisation of their 

common parts, or 

(ii) buildings owned by public authorities or non-profit operators for use as housing 

designated for low-income households or people with special needs - in the scope of 

preparation for use of modern social residential buildings of good standard by 

restoration  and adaptation of existing buildings. 

  

A closed catalogue of activities which may be subsidised with EFRD is specified is Article 

47(2) of the Commission Regulation (EC) No. 1828/2006 of December 8, 2006. Only the 

following activities are eligible within renovation of the common  parts of multi-family 

residential buildings:  
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(i) refurbishment of the following parts of the building: roof, facade, windows and doors, 

staircase, inside and outside corridors, entrances and their exteriors, elevator; 

(ii) technical installations of the building; 

(iii)  energy-efficiency (cost-saving) actions (thermomodernisation). 

  

c) Eligible support areas  

 

The investments in the area of housing financed with the structural funds may be carried out 

only on the support areas which comply with at least three of the following criteria, two of 

which must fall within those listed under points (i) to (viii): 

 

(i) a high level of poverty and exclusion; 

(ii) a high level of long-term unemployment; 

(iii) precarious demographic trends; 

(iv) a low level of education, significant skills deficiencies and high dropout rates from 

school; 

(v) a high level of criminality and delinquency; 

(vi) a particularly rundown environment; 

(vii) a low level of economic activity; 

(viii) a high number of immigrants, ethnic and minority groups or refugees; 

(ix) a comparatively low level of housing value; 

(x) a low level of energy performance in buildings. 

 

The ratios concerning the criteria set out above are established by the Member States at 

national level. In Poland, the ratios and their benchmark values have been established by the 

Minister of Regional Development in the guidelines in the scope of programming housing-

related activities. MA ROP selects the criteria together with ratios and takes them into 

account in the detailed description of the ROP priority axes. MA ROP is obliged to provide 

the Coordinating Institution with regional operational programmes, benchmark values for 

selected rations for the areas qualified for support in the scope of housing during the period 

of project durability. As of the date of preparation of this report, the ratios and benchmarks 

are being consulted within the updating procedure.  
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d) Other limitations resulting from the Polish laws  

 

The restrictions on housing investments carried out with use of structural funds’ money, 

governed by the EC law, constitute the general principles which are further modified by 

internal (national) regulations of the Member States. 

 

As an example, we could refer here to the Act on Financing the Support for Establishment of 

Communal Premises, Protected Housing, Night Shelters and Homeless Shelters of 

December 8, 2006, whereby no financial support is provided under that Act if the undertaking 

is co-financed with the EU funds. 

 

In addition, it should be pointed out that the financing of housing undertakings may, in certain 

instances, constitute public aid. In accordance with the Guidelines of the Minister of Regional 

Development concerning the programming of housing-related actions, such aid will be 

granted in accordance with the Regulation of the Minister of Regional Development 

concerning the aid provided for revival in the framework of regional operational programs, 

which Regulation is currently being drafted on the grounds of Article 21.3 of the Act 

Development Policy Principles of December 6, 2006. Taking into account that the aforesaid 

Regulation is only being designed and, consequently, its specific provisions may undergo 

many changes yet, analysing the provisions of this Regulation thoroughly would be 

premature. The aid program to be established under the said Regulation will be additionally 

subject to notification procedure in the European Commission. However, it is worth 

specifying in this report the function of this Regulation and the basic directions of revival aid 

award rules that are being developed. 

 

The aforementioned draft Regulation concerns undertakings that are to serve the 

regeneration of, or assignment of new functions to deprived areas in city quarters or areas 

and facilities that were previously used by the industry, state agricultural enterprises (PGRs) 

or the military. The Regulation’s scope goes beyond housing matters only and will apply also 

to other projects insofar as such projects will form part of complex, co-ordinated and long-

term revival programs. Pursuant to the Regulation draft’s premises, the performance of 

revival projects may include both the housing aspect as well as economic aspect (e.g. shops, 

service outlets). As stated in the draft Regulation, the aid beneficiaries can be entrepreneurs, 

to be understood as enterprises within the meaning of Article 1, Annex I, Commission 

Regulation (EC) No. 70/2001 of January 12, 2001 on the application of Articles 87 and 88 of 

the EC Treaty to State aid to small and medium-sized enterprises, as amended by the 

Commission Regulation (EC) No. 364/2004 of February 25,  2004 amending Regulation (EC) 
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No. 70/2001 as regards the extension of its scope to include aid for research and 

development. In accordance with the aforementioned definition, enterprises within the 

meaning of the draft Resolution are small and medium enterprises which meet the following 

criteria: 

(i)  have fewer than 250 employees, and 

(ii)  have either: 

(iii)  an annual turnover not exceeding EUR 40 million, or 

(iv)  an annual balance-sheet total not exceeding EUR 27 million, 

(v)  conform to the criterion of independence (i.e. enterprises which are not owned as to 

25% or more of the capital or the voting rights by one enterprise, or jointly by several 

enterprises, falling outside the definitions of an SME or a small enterprise). 

 

Where it is necessary to distinguish between small and medium-sized enterprises, the 'small 

enterprise' is defined as an enterprise which: 

 

(i)  has fewer than 50 employees and 

(ii)  has either: 

(iii)  an annual turnover not exceeding EUR 7 million, or 

(iv)  an annual balance-sheet total not exceeding EUR 5 million, 

(v)  conforms to the criterion of independence. 

 

The aid is to support region’s economic growth and social development by supporting 

sustainable development in order to reduce high concentration of economic, ecological and 

social problems in the deprived areas and give those areas new economic, educational, 

tourist, recreational, social and cultural functions. The Regulation defines further the eligible 

expenses, maximum intensity of allowed aid and other requirements related to project 

performance. The Regulation’s provisions will not apply to the financing provided for 

performance of such elements of an integrated project which and to the extent in which they 

do not constitute any aid. In accordance with the draft Regulation, the aid is awarded as non-

refundable financing, earmarked for covering part of eligible expenses under a financial 

support agreement. 

 

It needs to be stressed that as long as this Regulation is not effective, no financial support 

which constitutes public aid can be implemented. 
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2.4  Analysis of JESSICA initiative application for  residential investments purposes 

  

Housing undertakings can be pursued provided that the conditions set out in Section 2.3 are 

observed and provided further that the undertaking is included in the so-called revival project. 

Meanwhile, the JESSICA initiative operates on the basis of integrated plans of urban 

development. EU Regulations and the draft Regulation of the Minister of Regional 

Development concerning the aid provided for revival in the framework of regional operational 

programs do not contain the definition of the term “integrated plans of urban development” 

and do not describe the relation between such plans and the revival projects. Taking the 

above into account, it may be assumed that a revival project may form an integral part of an 

integrated plan of urban development or constitute an integrated plan of urban development 

by itself. In accordance with the draft Regulation of the Minister of Regional Development 

concerning the aid provided for revival in the framework of regional operational programs, a 

revival project should be understood as a long term plan of actions in the field of space, 

technical installations, society and economy, which aims at pulling a given deprived area out 

from a crisis and creating conditions for its further development and is to be carried out by 

various bodies, in accordance with the specified time and finance schedule, from different 

sources, developed, adopted and co-ordinated by the commune. As results from the 

foregoing definition of a revival program, it can encompass not only housing, but also other 

projects and investments, as long as they fall within the revival scope. 

  

Due to the fact that the EU law is missing any specific legal framework defining the terms of 

public aid provision with regard to residential investments, financial support from the ERDF 

may, in certain instances, constitute public aid. Therefore, the aforementioned draft 

Regulation of the Minister of Regional Development concerning the aid provided for revival in 

the framework of regional operational programs is being prepared, and it is to form an aid 

program which would enable pursuing investments within broadly meant revival. Taking the 

foregoing into account, we should take a position that as long as this Regulation is not 

effective, no financial support to residential investments, which would constitute public aid, 

can be given. 

 

As concerns the residential investments within the JESSICA initiative, the greatest doubts 

stem from the form of provided aid. The JESSICA initiative foresees that investments will be 

made by the UDF in form of a guarantee, loan or capital contributio ns . Meanwhile, in 

accordance with the draft Regulation of the Minister of Regional Development concerning the 

aid provided for revival in the framework of regional operational programs, the aid is to be 

provided as non-refundable financing . Taking into account the fact that the discussed 
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regulation is under preparation, it seems advisable to consider whether the project should not 

be amended so that the regulation covers JESSICA, for example, by way of allowing other 

forms of financing. 

 

For the sake of completeness, we should add here that there is no doubt that it will be 

possible to carry out housing undertakings where the financial support does not constitute 

public aid as the performance of such undertakings will not require the application of the 

aforesaid Regulation. Housing investments which enjoy financial support that is not public aid 

can be carried out without any obstacles under the JESSICA initiative. Meanwhile, the 

general principle envisaged in the draft Regulation that the aid is to be provided as non-

refundable financial support seems, as a rule, not to be adjusted to the fund investment 

mechanism under the JESSICA. In case of undertakings where the performance will require 

applying the Regulation of the Minister of Regional Development concerning the aid provided 

for revival in the framework of regional operational programs, the aid provided to the 

beneficiaries for their projects in the revival framework will have to take a form of non-

refundable funding as literally stated in the aforesaid Regulation. 

 

 Thus, we should consider here the nature of possible aid provided under the JESSICA and 

the body being the aid beneficiary (financial engineering instrument or project performer) in 

light of, inter alia, anticipated Regulation. 

  

The nature of aid provided under JESSICA should be analysed on two levels. The first 

concerns the aid provided by UDF to the performers of individual projects, while the second – 

the funds transferred by the MA to UDF or HF. In our assessment, it is difficult to hold in both 

instances that they constitute “non-refundable financing”. In the first case, the refundable 

nature of the support provided to the project performer by the UDF is rather doubtless (loan, 

guarantee, capital contributions) and we should take the position here that the carrying out of 

residential investments at this level, on the public aid terms, under JESSICA on the basis of 

the anticipated Regulation  will be rather ruled out. As concerns, however, the transfer of 

funds by the MA to UDF or HF under a financing agreement, in our assessment, it is also not 

possible to hold that we would be dealing with “non-refundable financing” here either. Those 

funds are deposited for management and pursuant to Article 43(6)(c) of Regulation No. 

1828/06, a financing agreement is to set out “a policy of exit from the financial engineering 

instrument with respect to the contribution from the operational programme.”  
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The foregoing analysis leads to the conclusion that the anticipated Regulation does not seem 

to cover the investments carried out under the JESSICA, regardless of which body will be the 

aid beneficiary under the JESSICA.  

 

2.5. Monitoring the expenditures on housing 

 

Considering the fact that the amount of support provided to a housing-related investment 

cannot exceed 3% of the ERDF allocation within a given operational program, the matter of 

procedure and monitoring tools is extremely important. 

 

In accordance with the Guidelines concerning the programming of housing-related actions, 

the funds for housing are programmed under intervention category 78 – residential 

infrastructure. Regardless of the fact that revival actions, of which support of housing can 

form part, are included in category 61 – integrated projects of urban/rural regeneration, the 

expenses on housing must be shown separately in category 78. The requirement to include 

the said expenses separately in category 78 results from the need to monitor the amount of 

funds spent on housing projects.  

 

ISSUE No. 3 
 

To analyze the state aid issues (in the light of EU and Polish legislation) associated with 

JESSICA framework and to provide guidelines on handling/eliminating state aid risk. To 

indicate legal basis governing state aid issues to be applicable in the process of JESSICA 

implementation in Poland. 

 

Context: State aid issues should be investigated at three levels: (i) investments made by 

MAs into HFs, (ii) investments made by MAs or HF into UDFs and (iii) investments made by 

UDFs into JESSICA eligible projects. The analysis should include, but not be limited to, the 

review of applicability of state aid law to urban projects in deprived areas. Potential joint 

funding of UDFs by public and private partners should also be covered by the analysis. 

 
 
3.1 The concept of State aid 

It is necessary to emphasise that no normative act, including both dominant in the sphere of 

acts of law of the European Communities and the legislation of individual Member States of 

the EU, defines the State aid. The basic legal source in this respect is the Treaty establishing 

the European Community (hereinafter referred to as “TEC”), which indicates when use of aid 
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funds by a member is forbidden under Article 87(1). According to its content, “Save as 

otherwise provided in this Treaty, any aid granted by a Member State or through State 

resources in any form whatsoever which distorts or threatens to distort competition by 

favouring certain undertakings or the production of certain goods shall, in so far as it affects 

trade between Member States, be incompatible with the common market.” 

According to the above-quoted content of Article 87(1) of the EC Treaty, no general ban has 

been formulated with respect to a member state granting aid to entrepreneurs (or using state 

resources). As it is emphasised by the Community courts and the Commission in various 

explanations, a member state may act as investor in economic trade, i.e. conduct business 

activity or enter into transactions upon market conditions. In such a situation, the activities of 

the state (or the use of public funds) aimed at obtaining profit or decreasing potential losses 

resulting from the conduct of economic activity by them (acting as private investor/ creditor in 

standard market conditions) will not be considered as unlawful State aid.  

In the light of Article 87(1) of the EC Treaty, unlawful State aid constitutes aid which 

simultaneously complies with the following conditions: 

a) it is granted by a member state or derives from public funds; 

b) results in the entrepreneur obtaining economic benefits upon conditions more 

favourable than market conditions; 

c) has selective character (its granting will favour certain undertaking / undertakings or 

production of certain goods); 

d) threatens to distort or distorts competition and impacts trade between the EU Member 

States. 

 

In a situation when at least one of the above conditions has not been met, we will not be 

dealing with unlawful State aid. 

 

Article 87(1) of the EC Treaty does not contain an absolute ban of granting State aid. The 

fact that a given benefit may automatically meet with the above conditions does not entail 

that the aid will be considered incompatible with the common market. Articles 87(2) and 

87(3) of the EC Treaty indicate situations when granting of aid on conditions more favourable 

than market conditions will not constitute unlawful State aid.  
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In the context of structural fund use, Article 87(3)(a) and 87(3)(c) of the EC Treaty are very 

significant; according to these provisions, the following types of aid may be considered 

compliant with the common market conditions: 

 

a) aid to promote the economic development of areas where the standard of living is 

abnormally low or where there is serious underemployment; 

b) aid to facilitate the development of certain economic activities or of certain economic 

areas, where such aid does not adversely affect trading conditions to an extent 

contrary to the common interest. 

 

Within the scope of aid granted on the basis of Article 87(3)(a) and 87(3)(c) of the EC Treaty, 

the following categories of aid can be distinguished: 

 

- regional aid (comprises aid for specific regions); 

- horizontal aid (aid granted to specific industries, e.g. aid for small and medium 

enterprises, aid for environmental protection, aid for providing increased risk capital, 

etc.); 

- sector-specific aid. 

 

It is also necessary to mention the de minimis aid. The Commission decided that small 

amounts of aid (its value in the period of the last three tax years could not exceed 

EUR 200,000) does not exert impact on trade and such aid will comply with the common 

market and there is no obligation to notify it. 

  

3.2 Private Investor Test 

 

As it was mentioned above, the fact that the support is provided by the State or derives from 

public funds does not mean automatically that it constitutes unlawful State aid. The State or 

the public finance bodies (administering public funds) can participate in regular trade on the 

same terms as private bodies: aiming to generate profits or, possibly, reduce losses. This 

stems from Article 295 of the EC Treaty, whereby the EU is neutral towards the system of 

property ownership in the individual Member States. Thus, the private investor test will apply 

to the aid provided to both public and private bodies.  

 

This means that in order to determine whether the State support (or, more extensively, 

support provided from public funds) constitutes unlawful State aid, it will be necessary to find 
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out whether a private body would act in the same way as a public body under the specific 

circumstances in which the support was given.  

 

In a situation where a public body provides support and, as a result, gains a debt claim 

against a private body (e.g. a loan), its assessment in the light of State aid regulations should 

be based on the private creditor test, i.e. checking whether a private creditor would act in the 

same way as the public body in similar conditions (that is whether such creditor would 

provide the same support, on the same terms). If a loan is being granted, it should be 

considered whether a private lender would extend the loan on the same terms, which 

involves comparing the rate of interest that would be payable on market terms with the rate 

of interest paid in the discussed case.  

 

There is no comprehensive regulation in the laws that would set out the terms, on which 

action of bodies administering public funds can be qualified as private investor’s actions. 

However, the case law of EC courts (Court of First Instance and European Court of Justice) 

and the Commission’s guidelines specify when the actions of the State (bodies administering 

public funds) can be regarded as actions of private bodies operating in market conditions 

(the so-called private investor test). 

 

A primary criterion taken into account is the criterion of regular market behaviour. Hence, if 

an entrepreneur receives such support from the State, which he would have obtained from 

private bodies on similar terms, the obtained aid is not unlawful State aid meeting the criteria 

set forth in Article 87 of the EC Treaty. It is also stressed that in case of State intervention, 

the most important factor is the effect of such intervention, i.e. violation or possible violation 

of competition at the Community scale, and not the cause or objective of such actions. 

 

It is assumed that a hypothetic private investor is not interested solely in investing in the most 

profitable undertakings and does not perceive his investment as short-term. Instead, he 

should be guided by long-term profit perspective in his actions. Therefore, a situation is 

possible where the hypothetic investor suffers losses generated by his subsidiary.  

 

The capital contributed by a body administering public funds will meet the criteria of the test 

of private investor acting in regular market conditions and will not result in unlawful State aid, 

if it has been provided at the same time as a considerable contribution of a private investor 

and in comparable conditions. 
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Due to the degree of complexity and variety of issues related to the State support for private 

bodies it is not possible to establish a single general scheme (questionnaire), allowing one to 

assess whether such aid is compliant with laws. Therefore, each instance should be 

considered on a case-by-case basis, which requires, in particular, engaging finance experts 

who will be able – on the basis of specific data – to state whether the State’s activities have 

the characteristics of unlawful State aid or are they typical for a private investor. 

 

It should be emphasised that when conducting the private investor test, it is important to 

have the assessment made in view of long-term profit generation (naturally, the assessment 

should be made in consideration of the specific actual situation). 

 

The private investor test finds its uses not only in case of investments, but also when public 

bodies provide financial support in form of loans, sureties, guarantees etc. (naturally, the test 

is then adjusted accordingly, e.g. private seller / buyer / creditor test etc.).  

 

3.3 State aid in the context of JESSICA 

 

Considering that JESSICA will operate in the framework of structural funds (public funds), its 

implementation should be considered in the light of granting State aid. The primary issue will 

be the verification whether there will be no preference of one body over another at 

subsequent stages of JESSICA’s creation and operation, as such preferences could have 

impact on trade exchange in Community scale, consequently leading to violation of 

competition. Those will be primarily the issues associated with the relations built between MA 

and HF or UDF, with the determination of HF and UDF remuneration, with support provided 

by UDF for specific projects, or the issues related to the public bodies’ investments in UDF 

and HF. This is because a body which receives support under JESSICA may be forced to 

return it, should it turn out that such support was a case of unlawful State aid.  

 

It should be stressed that not each support provided under JESSICA will automatically 

constitute unlawful State aid. For when the bodies will act on market terms and the funds 

under JESSICA will be provided on market terms, the risk of unlawful State aid should not 

come to exist.  
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3.4 Relations between MA and HF or UDF 

 

3.4.1 MA’s selection of HF 

 

Pursuant to Article 44 of the Council Regulation No. 1083/2006, in the event where the 

operations are organised through HF, i.e. funds established for the purposes of investing, 

inter alia, in UDF, a Member State or the managing authority shall implement them through: 

 

- the award of a public contract in accordance with applicable public procurement law; 

- in other cases, where the agreement is not a public service contract within the meaning 

of public procurement law, the award of a grant, defined for this purpose as a direct 

financial contribution by way of a donation to (i) the EIB or the EIF, or (ii) to a financial 

institution without a call for proposal, if this is pursuant to a national law compatible with 

the Treaty.  

 

The selection of HF by MA can potentially involve unlawful State aid to the HF, particularly in 

the context of selection of a specific body as a holding fund which is to carry out services 

requested by the MA, provided for in the funding agreement. As concerns the provision of 

unlawful State aid, the main charge against MA can be the selection of HF with omission of 

the public procurement procedure as this could involve recognising that the selection was not 

made on market terms (participation of other bodies as potential HF would be limited). Such 

bodies could claim that giving preference to a specific body as a HF could have had impact 

on competition at Community scale and, as such, should be examined in the light of State 

aid.  

 

Thus, such HF appointment procedure should be ensured so as to avoid the charge of giving 

preference to a specific body. Due to the fact that the selection of the body administering the 

public funds provided by the MA should as a rule, in accordance with the Polish laws, be 

made pursuant to the public procurement procedure (which, by the way, results from the 

aforementioned Article 44 of the Regulation No. 1083/2006), we should consider whether this 

could eliminate the risk of unlawful State aid. Assuming that the call for proposals will be 

announced publicly and each potential bidder will have the same access to the procedure 

information, the tender will be transparent; therefore, the risk of charge that the selection was 

not made on market terms will practically be eliminated. Due to the fact that the HF 

appointment will be carried out on the basis of clear and transparent criteria the risk of MA 

providing unlawful State aid when selecting the HF should be eliminated. 
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As regards the specific case of the selection of the EIB as a body performing the functions of 

HF in our opinion, it should not involve the risk of granting an unlawful State aid, 

notwithstanding that it may be appointed as HF without following the public procurement 

procedure. This primarily stems from a particular status of the EIB, established under the 

Treaty of Rome, which is (a body established for the performance of Community objectives 

through advancing long-term financing).   

 

3.4.2. MA or HF selection of UDF 

 

It should be emphasised that the regulations do not explain directly how the UDF should be 

selected. Relevant explanations in this regard were given by the Commission (Note of the 

Commission Services on Financial Engineering in the 2007-13 programming period dated 

July 16, 2007).  

 

The Commission pointed out that in the selection of the UDF, the selecting body, i.e. the MA 

or the HF, should apply a transparent, clear procedure which should be based on the specific 

and appropriate criteria related to the objectives of a given operational program. The 

Commission added that the MA or the HF should check whether the transfer of funds from 

operational programs to the UDF will involve the need to apply public procurement procedure 

in accordance with the EC law or national law.  

 

Furthermore, in the Community guidelines on state aid to promote risk capital investments in 

small and medium-sized enterprises (2006/C 194/02), the Commission expressly points that 

the aid to investment fund/investment vehicles is not present if the fund managers or 

management company (in JESSICA’s case, this could be the HF or UDF) are chosen 

through an open and transparent public tender procedure or if they do not receive any other 

advantages granted by the State.  

 

If the UDF is to be selected by the MA, then this selection – similar to the HF’s – should be 

governed by the public procurement procedure, which, in turn, means that there would be no 

risk of unlawful State aid. Likewise, if the UDF selection will be made by the HF having the 

status of contracting authority. However, in a situation where HF will not be obligated to 

follow the regulations on public procurement when appointing the UDF, there is a risk that 

such appointment will be regarded as incompliant with the State aid rules. In order to reduce 

the risk, it should be ensured (e.g. in the funding agreement) that the UDF will be selected 

under an open procedure, envisaging the same terms for all candidates. As the EIB will 
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follow a transparent procedure in the selection of UDFs, this selection will not be regarded as 

non compliant with state aid rules. 

 

3.5 Transfer of funds from operational programs by the MA to the HF 

 

In order to make a correct assessment as to whether the transfer of funds from operational 

programs by the MA to the HF will involve the presence of unlawful State aid, the nature, in 

which the potential aid beneficiary i.e. HF, acts. 

 

In the aforementioned Note of July 16, 2007, the Commission points out that the Community 

guidelines on state aid to promote risk capital investments in small and medium-sized 

enterprises (2006/C 194/02) apply in this regard. Although these guidelines apply primarily to 

the SMEs, but – as the Commission’s interpretation shows – they may find application also in 

case of implementation of JESSICA.  

 

In Section 3.2 of the Guidelines, the Commission states that “risk capital measures often 

involve complex constructions devised to promote risk capital because the public authorities 

create incentives for one set of economic operators (investors) in order to provide finance to 

another set (…). Moreover, in most cases the measure provides for the creation of a fund or 

other investment vehicle which has an existence separate from that of the investors and the 

enterprises in which the investment is made. In such cases it is also necessary to consider 

whether the fund or vehicle can be considered to be an enterprise benefiting from State aid.” 

 

As expressed in the Guidelines, the Commission, as a rule, holds the view that a fund is an 

intermediary vehicle for the transfer of aid to investors and/or enterprises in which investment 

is made, rather than being a beneficiary of aid itself.  

In our opinion, similar principles will apply in case of transfer of funds from operating 

programs directly to the UDF.  

 

3.6 Determination of management fee to be paid by t he MA to the HF or the UDF 

 

Pursuant to Article 43(4) of the Commission Regulation No. 1828/2006, the management 

costs may not exceed, on a yearly average, for the duration of the assistance a specified 

percent threshold (2% of the capital contributed to a HF, 3% of the capital contributed to a 

UDF), unless a higher percentage proves necessary after a competitive tender. 
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In accordance with the Community guidelines on state aid to promote risk capital 

investments in small and medium-sized enterprises, the Commission holds that State aid to 

the fund's managers or the management company is present if their remuneration does not 

fully reflect the current market remuneration in comparable situations (i.e. when it is 

overvalued in relation to the market remuneration). Meanwhile, as results from the 

Commission’s Note of July 16, 2007, the 2% remuneration threshold reflects the current 

market remuneration. Assuming that the thresholds set out in the Regulation No. 1828/2006 

reflect market value, the payment of remuneration in such amount should not constitute State 

aid to the financial engineering instrument. 

 

In the foregoing context, it should be also stressed that the remuneration values set out in 

Regulation No. 1828/2006 are maximum values (unless an open tender procedure proves 

that it is necessary to pay a higher remuneration). Therefore, the Commission expects that 

the MA or the HF will negotiate the amount of management fee in accordance with the sound 

financial management principles.  

 

As it has been mentioned already, a situation cannot be ruled out where the bidders applying 

for the HF or the UDF function will specify in their bids that the remuneration should be 

higher than that set out in the Regulation No. 1828/2006. Assuming that the HF or the UDF 

appointment takes place under an open (transparent) procedure, a remuneration higher than 

foreseen in the regulations should not constitute unlawful State aid (it should be qualified as 

market remuneration). 

 

3.7 Joint appointment of HF/UDF by public and priva te bodies or participation of 

public bodies (and, consequently, public funds) in already existing bodies 

which could fulfil HF/UDF functions 

 

As it has been mentioned already, there are no regulations whereby any activities of public 

bodies (bodies administering public funds) must involve the risk of unlawful State aid. If a 

public body (administering public funds) operates on the market (invests, extends loans, 

gives guarantees etc.) like any other private investor, then its activities will be qualified as 

market operations, not associated with the risk of unlawful State aid.  

 

Therefore, to establish whether the participation of a body administering public funds in the 

HF or the UDF will involve the risk that the funds would receive unlawful State aid, we need 

to determine whether the private investor test is met successfully. 
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The participation of bodies administering public funds in other bodies may, in specific 

situations, be regarded as provision of State aid to such body. This will happen when, e.g., 

a public body invests in a company in a such financial situation that no private investor would 

decide to carry out such an investment due to bad financial condition.  

 

In the Position announced in 1984 (EC Bulletin 9-1984) with regard to public authorities’ 

holdings in share capital (a basic document governing these issues), the Commission 

stressed that due to the principle of equity between public and private bodies, the 

Commission action may neither penalize nor favour public authorities which provide 

companies with capital contributions. Nor should the Commission comment on the forms of 

financing (equity or loan).  

 

The Commission distinguishes four types of situation in which public authorities may have 

occasion to acquire a holding in the capital of companies: (i) the setting up of a company, (ii) 

partial or total transfer of ownership from the private to the public sector, (iii) in an existing 

public enterprise, injection of fresh capital or conversion of endowment funds into capital, (iv) 

in an existing private sector company, participation in an increase in share capital. 

 

On this basis, the Commission distinguishes the following cases: 

 

1) Straightforward partial or total acquisition of a holding in the capital of an existing 

company, without any injection of fresh capital, does not constitute aid to the company;  

2) State aid is also not involved where fresh capital is contributed in circumstances that 

would be acceptable to a private investor operating under normal market economy 

conditions. This can be taken to apply: 

- where a new company is set up with the public authorities holding the entire 

capital or a majority or minority interest, provided the authorities apply the 

same criteria as provider of capital under normal market economy conditions; 

- where fresh capital is injected into a public enterprise, provided this fresh 

capital corresponds to new investment needs and to costs directly linked to 

them, that the industry in which the enterprise operates does not suffer from 

structural overcapacity in the common market, and that the enterprise's 

financial position is sound; 

- where the public holding in a company is to be increased, provided the capital 

injected is proportionate to the number of shares held by the authorities and 

goes together with the injection of capital by a private shareholder; the private 

investors holding must have real economic significance; 
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- where the strategic character of the investment in terms of markets or supplies 

is such that acquisition of a shareholding could be regarded as the normal 

behaviour of a provider of capital, although profitability is delayed; 

- where the recipient company's development potential, reflected in innovative 

capacity from investment of all kinds, is such that the operation may be 

regarded as an investment involving a special risk but likely to pay off 

ultimately. 

 

However, there is State aid where fresh capital is contributed in circumstances that would not 

be acceptable to a private investor operating under normal market economy conditions. This 

is the case:  

- where the financial position of the company, and particularly the structure and 

volume of its debt, is such that a normal return (in dividends or capital gains) 

cannot be expected within a reasonable time from the capital invested;  

- where, because of its inadequate cash flow if for no other reason, the 

company would be unable to raise the funds needed for an investment 

programme on the capital market;  

- where the holding is a short-term one, with duration and selling price fixed in 

advance, so that the return to the provider of capital is considerably less than 

he could have expected from a capital market investment for a similar period;  

- where the public authorities' holding involves the taking over or the 

continuation of all or part of the non-viable operations of an ailing company 

through the formation of a new legal entity;  

- where the injection of capital into companies whose capital is divided between 

private and public shareholders makes the public holding reach a significantly 

higher level than originally and the relative disengagement of private 

shareholders is largely due to the companies' poor profit outlook;  

- where the amount of the holding exceeds the real value (net assets plus value 

of any goodwill or know-how) of the company. 

 

The Commission stressed that even if the holding is acquired in the manner described in one 

of the last two cases, if it is a stake in a SME which, due do its size, is not able to secure 

appropriate collaterals on the private financial market, but whose outlooks seem to justify 

public participation in excess of its net assets or private investments, it will not constitute 

state aid. 
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The Commission very clearly emphasises that in the event where it is obvious, under the 

guidelines contained in the 1984 Position, that public authorities, which contribute capital to 

a company by acquiring its shares, are not simply providing capital contributions under 

normal conditions of market economy, then such a case should be examined in the light of 

Article 87 of the EC Treaty (i.e. whether the support does not constitute unlawful State aid).  

 

Meanwhile, when considering whether in such situation a shareholder/body co-financing the 

HF or the UDF can be the beneficiary of unlawful State aid, it needs to be established if such 

body will be privileged over its competitors due to participation in the fund, in which a public 

body (administering public funds) is capitally involved.  

 

Due to the fact that the shareholders will not receive any direct benefits from JESSICA’s 

operation in the sense that at the funds’ operation stage, they will not receive any public 

funds and the possible beneficiary will be HF/UDF, it seems that the contribution in the funds 

as such should not involve their obtaining of unlawful State aid. However, we cannot rule out 

the possibility that an investigation may be necessary as to whether at the return-on-

investment stage the fund’s shareholder does not receive unlawful State aid. It may occur 

that a given entity (e.g. a bank) agrees to invest in the fund on condition that it will receive 

greater return on its investment than the rate of return on the funds obtained from JESSICA. 

It seems that such risk may be minimized by introducing an appropriate competitive 

procedure for selecting the funds’ shareholders. This does not rule out a situation where the 

possible beneficiaries of such participation may be the funds themselves as they may obtain 

capital from shareholders/co-financing bodies on privileged terms (as has been discussed 

hereinabove).  

 

3.8 Granting guarantees by public authorities 

 

In the case of a guarantee granted from public resources, the aid beneficiary is usually the 

borrower. With the benefit of the guarantee the borrower may find it easier to obtain a loan, 

get lower rates or offer less security. Therefore, if no market premium is paid for the 

guarantee and if trade between Member States is thus affected, such a guarantee shall 

constitute unlawful State aid within the meaning of Article 87(1) of the EC Treaty. 

 

In the Notice on the application of Articles 87 and 88 of the EC Treaty to state aid in the form 

of guarantees, the Commission lists the criteria whose fulfilment ensures that an individual 

State guarantee does not constitute the unlawful State aid under Article 87(1) of the EC 

Treaty: 
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- the borrower is not in financial difficulty; 

- the borrower would in principle be able to obtain a loan on market conditions from the 

financial markets without any intervention by the State; 

- the guarantee is linked to a specific transaction, is for a fixed maximum amount, does 

not cover more than 80% of the outstanding loan or other financial obligation (except 

for bonds and derivative instruments) and is not open-ended; 

- the market price for the guarantee has been paid (which reflects, amongst others, the 

amount and duration of the guarantee, the security given by the borrower, the 

borrower’s financial situation, the sector of activity and the prospects for its 

development, the rates of default and other economic conditions).  

 

A State guarantee scheme shall not constitute unlawful State aid when: 

 

- the scheme does not allow guarantees to be granted to borrowers who are in financial 

difficulty; 

- the borrowers would in principle be able to obtain a loan on market conditions from the 

financial markets without any intervention by the State; 

- the guarantees are linked to a specific financial transaction, are for a fixed maximum 

amount, do not cover more than 80% of each outstanding loan or other financial 

obligation (except for bonds and derivative instruments) and are not open-ended; 

- the terms of the scheme are based on a realistic assessment of the risk so that the 

premiums paid by the beneficiary enterprises are sufficient to make it self-financing; 

- the scheme provides for the terms on which future guarantees are granted and the 

overall financing of the scheme to be reviewed at least once a year; 

- the premiums cover both the normal risks associated with granting the guarantee and 

the administrative costs of the scheme, including, where the State has provided the 

initial capital for the start-up of the scheme, a normal return on that capital. 

 

The Commission stresses that failure to comply with any one of the above conditions does 

not mean that such guarantee or guarantee scheme is automatically regarded as unlawful 

State aid. If there is any doubt, an individual guarantee or a guarantee scheme should be 

notified to the Commission (the same applies to the guarantees granted to enterprises which 

are starting-up, expanding fast or fall into the category of high-risk enterprises).  
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The Commission shall examine whether aid in the form of guarantees is compatible with the 

common market, taking into account the rules and guidelines concerning horizontal, regional 

and sectoral aid.  

 

The Commission has also established that where Member States do not observe the 

obligation of prior notification of their intent to grant aid (e.g.: in a situation where one of the 

conditions that need to be fulfilled in order to deem that a guarantee does not constitute 

State aid has not been met) and suspension, the aid element of the guarantee is to be 

qualified as unlawful under Council Regulation No. 659/1999 of March 22, 1999 laying down 

detailed rules for the application of Article 93 of the EC Treaty. The Commission clearly 

stresses that if a guarantee is deemed unlawful, it may be recovered from its beneficiary, 

even if it means the declaration of bankruptcy of the enterprise.  

 

3.9 Subsidizing specific projects by UDF from opera tional programme funds 

 

Pursuant to the provisions of the Act on the procedural issues concerning State aid of April 

30, 2004, State aid provided for in a normative act that makes the right to aid dependent 

exclusively on fulfilment of criteria defined in such an act, without the need to issue 

a decision or enter into an agreement, or if the decision only confirms acquisition of a right, 

may be granted if the normative act is an aid scheme approved by the Commission, as per 

Article 88 of the EC Treaty. An aid scheme may be, for instance, a regulation by the Minister 

of Regional Development on granting aid within the framework of regional operational 

programme. 

 

As a rule, a draft of an aid scheme is subject to notification, i.e. a draft of such a scheme is 

presented to the Commission, accompanied by information necessary to determine the 

compatibility of State aid with the common market. The above obligation also applies to any 

amendments to the aid schemes approved by the Commission. 

 

Following a positive decision by the Commission and once it takes effect, a given aid scheme 

may be applied. 

 

As regards the regional operational programmes, the current regulations by the Minister of 

Regional Development concerning aid within regional operational programmes (investment 

aid, aid for consulting services for microentrepreneurs, as well as small and medium-sized 

enterprises, training aid, de minimis aid) have been approved by the Commission as aid 

schemes and may be applied by the relevant entities. It should be emphasized that none of 
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the aid schemes approved by the Commission is dedicated specifically to JESSICA’s 

objectives (sustainable development of urban areas). Naturally, the above schemes may be 

utilized, but they are unlikely to fully comply with the needs and specific requirements 

stipulated in JESSICA’s scope. 

 

We would like to point out that the draft of a regulation by the Minister of Regional 

Development concerning revitalization aid as part of regional operational programmes (draft 

of March 11, 2008) is currently undergoing the notification process. The regulation in 

question defines revitalization as a comprehensive, co-ordinated and long-term process of 

spatial, technical, social and economic transformation of deprived areas, initiated by the local 

government with the view to pulling such a region out of a crisis situation, in particular by 

creating a new functional quality and providing the region with development opportunities, 

based on the specific endogenous determinants. As has been pointed out in the justification 

for the draft regulation, “the Community law lacks specific legal frameworks determining the 

terms for granting State aid in that field. Therefore the aid scheme established under this 

regulation shall be notified to the European Commission directly pursuant to Article 87(3)(c) 

of the EC Treaty”. 

 

According to the draft regulation in question, such aid shall be granted in order to stimulate 

economic growth and social development of the region by fostering sustainable development 

by, amongst others, reducing the concentration of economic, environmental and social 

problems in deprived areas, in particular by introducing new economic, educational, tourist, 

recreational, social and cultural functions. The regulation provides that aid may be granted 

for the execution of revitalization projects in deprived areas, involving, specifically: 

 

- construction, reconstruction or renovation of infrastructure, including technical 

infrastructure in a deprived area; 

- renovation of common areas of multi-family residential buildings; 

- maintenance and restoration works; 

- purchase and fitting of devices improving security in deprived areas.  

 

The draft regulation introduces a condition that all projects executed pursuant thereto should 

form a part of revitalization schemes, which is to ensure integrated nature of operations 

undertaken in a given area.  

 

A beneficiary may receive aid in the form of non-repayable grants to cover part of its qualified 

expenses. However, JESSICA assumes that UDF shall provide financial support in the form 
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of capital contributions, guarantees and loans. It is difficult to quality any  of these forms as a 

non-repayable grant, therefore it seems very likely that, unless amended, the draft regulation 

will not be applicable to the aid provided under JESSICA. This shall mean that every time 

assistance is granted as part of JESSICA, it should be examined in order to determine 

whether such assistance does not constitute unlawful State aid.  

 

This does not, of course, preclude the opportunity for the potential beneficiaries to receive 

aid under other regulations, issued, in particular, pursuant to Article 87(3)(c) of the EC Treaty 

(e.g. block exemptions), as the laws currently binding governing the State aid do not include 

a regulation dealing solely with aid to deprived urban areas. We may also consider whether 

the support under JESSICA will be granted to finance services of general economic interest 

(SGEI). If, in accordance with the Community framework for State aid in the form of public 

service compensation (2005/C 297 29/11/2005), the following conditions are met, then such 

public service compensation shall not constitute State aid: 

 

(i) the recipient undertaking must actually have public service obligations to discharge, 

and the obligations must be clearly defined, 

(ii) the parameters on the basis of which the compensation is calculated must be 

established in an objective and transparent manner, to avoid it conferring an 

economic advantage which may favour the recipient undertaking over competing 

undertakings, and 

(iii) the compensation cannot exceed what is necessary to cover all or part of the costs 

incurred in the discharge of public service obligations, taking into account the relevant 

receipts and a reasonable profit, 

(iv) where the undertaking which is to discharge public service obligations is not chosen 

pursuant to a public procurement procedure, the level of compensation needed must 

be determined on the basis of an analysis of the costs which a typical undertaking, 

well run and adequately provided with the relevant means would have incurred in 

discharging those obligations, taking into account the relevant receipts and profit, 

 

In these Guidelines the Commission emphasizes that the Member States have a wide 

margin of discretion regarding the nature of services that could be classified as being 

services of general economic interest. Such services may include, for instance, social 

housing services. Pursuant to the Commission Decision of November 28, 2005 on the 

application of Article 86(2) of the EC Treaty to State Aid in the form of public service 

compensation granted to certain undertakings entrusted with the operation of services of 

general economic interest, “Small amounts of compensation granted to undertakings 
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providing services of general economic interest whose turnover is limited do not affect the 

development of trade and competition to such an extent as would be contrary to the interests 

of the Community”. The Commission acknowledges that undertakings in charge of social 

housing which are entrusted with tasks involving services of general economic interest have 

specific characteristics that need to be taken into consideration. Accordingly, such 

undertakings providing housing for disadvantaged citizens or socially less advantaged 

groups, which due to solvability constraints are unable to obtain housing at market 

conditions, should benefit from the exemption from notification obligation, even if the amount 

of compensation they receive exceeds the thresholds laid down in this Decision, if the 

services performed are qualified as services of general economic interest by the Member 

State. 

 

3.10 Consequences of the infringement of State aid regulations for providing 

financing under JESSICA 

 

The procedure for the recovery of unlawful aid has been set forth in Council Regulation (EC) 

No. 659/1999 of March 22, 1999 laying down detailed rules for the application of Article 93 of 

the EC Treaty. It should be emphasized that the recovery proceedings shall be conducted 

against the Member State and not directly against the entity granting the aid or the 

beneficiary. 

 

Should the Commission be informed of alleged unlawful aid, it shall examine such 

information without delay. After giving the Member State concerned the opportunity to submit 

its comments, the Commission may adopt a decision requiring the Member State to: 

 

- suspend any unlawful aid until the Commission has taken a decision on the 

compatibility of the aid with the common market (“suspension injunction”); 

- provisionally recover any unlawful aid until the Commission has taken a decision on 

the compatibility of the aid with the common market (“recovery injunction”), if specific 

criteria are fulfilled. 

 

Where negative decisions are taken in cases of unlawful aid, the Commission shall decide 

that the Member State concerned shall take all necessary measures to recover the aid from 

the beneficiary (“recovery decision”). Recovery shall be effected without delay and in 

accordance with the procedures under the national law of the Member State concerned, 

provided that they allow the immediate and effective execution of the Commission's decision. 
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The limitation period shall be 10 years and begin on the day on which the unlawful aid is 

awarded to the beneficiary. Any action taken by the Commission or by a Member State, 

acting at the request of the Commission, with regard to the unlawful aid, shall interrupt the 

limitation period.  

 

ISSUE No. 4 
 

To analyze applicability and application of the public procurement laws at all three stages of 

JESSICA investments as indicated above.  

 

Context: Limited experience in commissioning managerial/financial services by the MAs 

should be especially taken into account. It will be also of particular interest to investigate to 

what extent the application of public procurement rules may limit the risk of incompatible 

state aid in using JESSICA instruments. 

 

4.1. The idea of “public procurement” 

 

The rules and procedure of awarding public procurement contracts are governed by the 

provisions of the Public Procurement Law of January 29, 2004 (“the PPL”). 

In accordance with Article 2.13 of the PPL, “public procurement contract” means a contract 

for pecuniary interest concluded between an awarding entity and an economic operator, 

having as their object services, supplies or construction works." 

 

This definition, which is of key importance for the application of the PPL, emphasises the 

"contract for pecuniary interest" as a formal and legal basis for awarding a public 

procurement contract. Consequently, the cases of provision of services / supplies / 

construction works on other basis than a contract for pecuniary interest, e.g. on the basis of 

lending or donation agreement, are not governed by the provisions of the PPL. As a rule, 

also the nature of the funds used to pay for the order is insignificant – it does not matter if the 

funds are the own funds of the awarding entity or e.g. come from a credit or a loan.  

 

Further, it should be stated (although there is a difference of opinions as far as this issue is 

concerned that the situations in which the awarding body receives services which are paid 

for by somebody else are not governed by the PPL. The PPL provisions concern the control 

over spending the funds by entities which belong to certain categories defined in the act. The 

purpose of introducing particular procedures for selecting contractors is to guarantee that the 

funds are spent in a rational way, i.e. obtaining the best services, supplies or construction 
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works for the most attractive price possible. Consequently, if the awarding entity does not 

spend any funds, there are no grounds for applying the public procurement procedures.  

 

4.2. Who and to what extent is obliged to apply the  PPL procedures  

 

Statutory catalogue of the awarding entities 

 

The PPL also defines the term “awarding entity”. Consequently, in accordance with Article 

2.12 of the PPL, the “awarding entity” shall mean natural persons, legal persons or 

organizational units not having legal personality obliged to apply this Act.  

 

This closed catalogue of entities obliged to apply the provisions of the PPL act was included 

in Article 3 of the PPL. In the context of the JESSICA initiative, the following categories of 

entities obliged to apply particular procurement procedures may appear: 

 

1) the public finance sector units within the meaning of provisions on public finances; 

2) state organisational units not having legal personality, other than those specified in 

item 1; 

3) legal persons, other than those specified in item 1, established for the specific 

purpose of meeting needs in the general interest, not having industrial or commercial 

character , if the entities referred to in these provisions and in items 1 and 2, 

separately or jointly, directly or indirectly through another entity: 

a) finance them in more than 50%, or 

b) have more than half of shares or stocks, or 

c) supervise their managerial board, or 

d) have the right to appoint more than half of the members of their supervisory or 

managerial board; 

3a) associations of the entities referred to in items 1 and 2, or entities referred to in item 

3”; 

  

Re. 1) 

According to the provision of Article 4.1 of the Public Finance Act, the following entities, 

among others, belong to the public finance sector: government administration bodies (e.g. 

the Council of Ministers, province governors), state control bodies, communes, districts, 

province self-government, budget entities, budgetary enterprises and auxiliary enterprises of 

budget entities, state and local government special purpose funds and legal persons 

established on the basis of separate acts for the purpose of carrying out public tasks 
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(excluding enterprises, banks and commercial law companies) (e.g. the Military Property 

Agency, Polish Agency for Enterprise Development).  

 

Re. 2) 

These units include, for example, the organisational units of Army or Police, as well as The 

State Forest – State Forest Enterprise. 

 

Re. 3) 

This category of awarding entities comprises legal persons which do not belong to the public 

finance sector, but are under its direct or indirect control specified in the act (e.g. entities 

from this sector finance them in more than 50%, or have more than half of shares or stocks 

in such legal persons). These persons are referred to as public law bodies.   

 

The provision referred to above emphasizes two elements important for establishing the 

obligation to apply the public procurement law: 

a) entity-related  (particular influence of the public sector), and 

b) activity-related  (meeting needs in the general interest, not having industrial or 

commercial character). 

 

Although the entity-related element is easily verifiable, the activity-related element is 

troublesome. The PPL does not contain a definition of “needs in the general interest, not 

having industrial or commercial character”. This phrase has been the subject of 

commentaries and judicial decisions, especially on the grounds of community directives from 

which it was adopted to the PPL.  

 

The European Court of Justice, referring in its judgements to the term "needs in the general 

interest, not having industrial or commercial character" points out that: 

� the content of this term covers the needs which a given body is obliged to meet (even 

if they may be met by private enterprises); 

� which, for the reasons connected with general interests, the State chooses to meet on 

its own or upon which the State wants to have a decisive influence1 ; 

� a body governed  by public law meeting the needs in general interest, not having 

industrial or commercial character may have regard to other issues apart from those 

of economic nature and its activity does not aim at maximizing the profit2 ; 

                                                 
1 Decision in case C-360/96, Gemeente Arnhem and Gemeente Rheden v. BFI Holding BV.  
2 Decision in case C-283/00, Commission vs. Spain. 
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� a body which is managed according to the effectiveness, efficiency and profitability 

criteria and operates in a competitive environment is not a body governed by public 

law3;  

� the term “body governed by public law” should be treated as a functional one; the 

important issue is the activity performed at a given moment by a given body4  - in this 

context, though all provisions, e.g. agreements or other types of founding acts of a 

given body may be significant for establishing the purpose for which the body was 

founded, the analysis of the currently performed activity should be of key importance.  

 

In issuing its decisions concerning the definition of a "body governed by public law ", the 

European Court of Justice has referred many times to a general principle, according to which 

one should bear in mind the general purpose of the directive a while attempting to interpret it. 

This purpose is to open the domestic markets of public procurement contracts to competition 

of entrepreneurs from other Member States. Consequently, according to the Court’s opinion, 

the terms which set the entity-related scope of directives should be interpreted functionally 

and in a broad sense. In general, in case of each doubt, the European Court of Justice 

favoured general interpretation of the discussed terms.  

 

Re. 3a)  

The associations of entities from the public finance sector and the associations of public law 

bodies are obliged to apply the act. Such associations should have a separate legal 

personality from its members.  

 

Activity-related exclusions 

 

The PPL stipulates a range of exclusions of activity-related nature from applications of the 

PPL provisions. In the context of JESSICA, the following provisions should be taken into 

consideration: 

� Article 4.1 (a) of the PPL , according to which the act does not apply to contracts 

awarded pursuant to special procedure of an international organization different from 

the one provided for in the Act; 

� Article 4.6 of the PPL , according to which the act does not apply to allocation of 

subsidies from public funds, if these subsidies are allocated pursuant to acts.  

 

                                                 
3 Decision issued in joint cases C-223/99 and C-260/99. 
4 Decision in the case C-470/99, Uniwersale Bau. 
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4.3. Application of the PPL procedures to particula r stages of investment within the 

JESSICA initiative  

 

The issue of key importance is the answer to the question whether in the context of the 

investments carried out within JESSICA programme we speak of public procurement in the 

meaning of the PPL, and if so, what procedures and in what scope should be applied.  

 

The evaluation should take into consideration the investments carried out on the following 

three levels: 

a) by MA to the benefit of HF; 

b) by MA to the benefit of HF or UDF; 

c) by UDF to the benefit of projects eligible to obtaining the funds within the JESSICA 

programme. 

 

Re. a) Conclusion of an agreement between MA and HF  

 

At this stage, MA shall conclude with HF a funding agreement on the basis of which, HF will 

manage the funds awarded to it by MA from national or regional operational programmes 

and, subsequently, will invest them in particular UDF. 

 

In accordance with Article 5.2 of the Act on running the development policy of December 6, 

2006, the term “managing authority” means a competent minister, minister in charge of 

regional development or in the case of a regional operational programme – a province 

government, responsible for preparation and carrying out an operational programme. The 

bodies referred to above which are to perform the function of a managing authority (MA) 

have a status of public finance sector bodies. Consequently, on the basis of Article 3.1.1 of 

the PPL these managing authorities have the status of an awarding  entity .  

 

As we have already pointed, the awarding bodies apply PPL provisions only when 

concluding contracts for pecuniary interest having as their objects services, supplies or 

construction works. Therefore, one should examine first of all (i) what the scope of the 

funding agreement is, and, secondly (ii) if the agreement was concluded for pecuniary 

interest, and if so (ii) which body spends the funds. 

 

While establishing the scope of a funding agreement one should refer to the definition of 

“supplies” and “services” contained in the PPL. “Supplies” shall mean the acquiring of things, 

rights and other possessions, in particular on the basis of contracts for purchase, supply, 
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rental or lease. “Services” shall mean any services not having as their object construction 

works or supplies.  

 

It may be assumed that, irrespectively of the legal form which HF will take, the subject of the 

funding agreement will be the provision of services  to the benefit of MA in the form of 

managing the funds from the operational programmes and substituting MA in transferring 

these funds to particular UDFs.  

 

According to the Commission Regulation (EC) No. 1828/2006, HF receives remuneration for 

managing the funds transferred to HF from operational programmes, which, from the MA 

perspective, will be the cost of managing. Therefore, the funding agreement concluded 

between MA and HF will be an agreement for pecuniary interest . The remuneration of HF 

will be covered by MA with the funds of an operational programme which are the public funds 

within the meaning of the act on public finances. 

 

To sum up, we hold the opinion that, as a rule, the  funding agreement concluded 

between MA and HF will constitute a public procurem ent contract within the meaning 

of the provisions of the PPL. Consequently, the sel ection of HF with which the 

agreement referred to above will be concluded shoul d take place in the form of a 

competitive procurement procedure. 

 

The above issue should also be analysed in the context of possible development subsidies 

for HF within the meaning of the Act on Public Finance (see Issue No. 6 of this Report). We 

should point out that although pursuant to Article 4.7 of the PPL the allocation of such 

subsidies is not subject to the provisions on the said Act, it seems that such an exemption 

does not concern the funding agreement to the extent in which its subject matter is the 

provision of services to MA by HF for pecuniary interest  (with regard to the agreement 

between MA and UDF our conclusions in this respect are the same). 

 

Next we should examine whether the above general assumption (the choice of HF is subject 

to the PPL) will also apply to EIB. In our opinion we can defend the view that the special 

status of EIB, as a community institution founded on the grounds of the Treaty of Rome, the 

activity of which involves the implementation of the European Union policy results in a fact 

that the legal relations between EIB and its members (Member States, including Poland) are 

governed only by the so-called primary law (i.e. the provisions of the Treaty which constitute 

grounds for EIB existence). Therefore, one may claim that the procedures stipulated in the 

PPL provisions, which refer to the market of services, supplies and works in which the 
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contractors compete with each other do not concern this special (privileged) connection 

between EIB and the states – members of the Bank. Consequently, in Poland, awarding the 

HF function to EIB may take place on the basis of Council Regulation 1083/2006 and Article 

159 of the Treaty (without application of the procurement procedures) which constitutes an 

integral part of our legal order and, according to which, “[…] The formulation and 

implementation of the Community's policies and actions and the implementation of the 

internal market shall take into account the objectives set out in Article 1585 and shall 

contribute to their achievement. The Community shall also support the achievement of these 

objectives by the action it takes through the Structural Funds (European Agricultural 

Guidance and Guarantee Fund, Guidance Section; European Social Fund; European 

Regional Development Fund), the European Investment Bank and the other existing 

Financial Instruments..”   

 

Since the procedures of the public procurement law are not applicable due to the special 

mandate of the EIB, it should be assumed that in this particular case  the agreement 

concluded by MA with EIB will not constitute a publ ic procurement contract for 

services.  Notwithstanding the existence of arguments in defence of the above interpretation, 

the risk of it being challenged, for instance by the President of the Public Procurement 

Office, may not be fully ruled out (especially due to the rather innovative and complex 

mechanism for supporting urban projects under JESSICA). 

 

Even if one concludes that the funding agreement concluded by MA with EIB does not 

indeed constitute a public procurement contract for services under the PPL due to the special 

status of EIB the following potential exclusions should be considered: 

the exclusion stipulated by Article 4.1 a) of the PPL, which states that the Act is not 

applicable to public procurement contracts awarded pursuant to a special procedure of an 

international organisation different from the one provided for in the Act. Since EIB was 

established on the basis of the will of the Member States (which are also its members) by 

means of provisions of the Treaty of Rome as a community bank equipped with legal 

capacity, the capacity to perform legal actions, as well as privileges and immunities (the 

same as the ones granted to the European Communities) it may be assumed that EIB has an 

international organisation status (derived from the European Union itself). This Bank 

operates on the basis of specific rules (procedures) resulting from the Treaty and its own 

statute. However, in order to be applicable, the exclusion in question would also require a 

                                                 
5 According to Article 158: “In order to promote its overall harmonious development, the Community shall develop and 
pursue its actions leading to the strengthening of its economic and social cohesion. In particular, the Community shall 
aim at reducing disparities between the levels of development of the various regions and the backwardness of the least 
favoured regions or islands, including rural areas”. 
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statement that these procedures govern not only the loans and guarantees granted by EIB 

(i.e. special conditions that must be met by a potential beneficiary of EIB funds wishing to 

obtain them), but also concern cases in which MA “applies” for concluding a funding 

agreement with EIB. Meanwhile, as it seems, in the analysed situation EIB is the one which 

will, in a way “apply” to particular MA for granting to it an HF function, which, obviously, will 

not be subject to any additional verification on the basis of specific procedures different from 

the ones provided for in the PPL. 

 

Re. b) Conclusion of an agreement  between MA (or H F) and UDF 

 

At this stage, MA (or HF) will conclude funding agreements with particular UDF, on the basis 

of which, UDF will invest the funds at their disposal in projects included in an integrated plan 

of sustainable urban development, including projects carried out within public-private 

partnership. The investment forms stipulated by the EU provisions will comprise: capital 

contributions, loans or guarantees.  

 

As we have already shown, according to the provisions of the PPL, MA has the status of an 

awarding  entity. The status of HF will depend on whether HF is a purely private body (e.g. a 

commercial bank) or is subject to (direct or indirect) the influence of the public finance sector 

in a way specified in Article 3.1.3 of the PPL. In the first case, HF will not be an awarding 

body within the meaning of the PPL, and, consequently will not be obliged to apply to 

particular procedures stipulated in this act. However, in the case of the second option, in our 

opinion, such an HF would classify as an awarding entity referred to in Article 3.1.3 of the 

PPL.  

 

This group of awarding entities comprises legal persons (i) established for the specific 

purpose of meeting needs in the general interest, not having industrial or commercial 

character, if (ii) the bodies from the public finance sector, separately or jointly, directly or 

indirectly through another body: 

a) finance them in more than 50%, or 

b) have more than half of shares or stocks, or 

c) supervise their managerial board, or 

d) have right to appoint more than half of the members of their supervisory or 

managerial board. 

 

As far as the influence of the public finance sector is concerned, its easiest example may be 

the situation in which  a commune (or other local government body) owns more than 50% of 
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shares or stock of HF operating in the form of a capital company. However, irrespectively of 

the legal form which HF will take, one should assume that such a body was established in 

any case in order to meet needs in the general interest, not having industrial or commercial 

character. The following circumstances confirm this fact: 

 

� the task of HF will be to substitute MA in managing the funds from operational 

programmes and in investing these funds in particular UDF. Therefore, in a way, HF 

takes over part of the tasks which belong to the duties of the managing authority; 

� although HF will receive remuneration - may generate profits, at least from the point 

of view of the public finance sector entities joining HF, it is not the profit but 

professional management of the funds from the operational programmes will be the 

fundamental task of HF’s activity; 

� undoubtedly, the activity of HF is of interest both for the State and for the local 

government bodies; 

� as we understand, while investing in particular UDF, HF will bear in mind also other 

factors, not only the economic ones.  

 

To sum up, it should be assumed that if the public finance sector has influence on the HF 

activity in a way specified in Article Art 3.1.3 of the PPL, in our opinion HF will have the 

status of an awarding entity, referred to in the above provision.  Consequently, while 

concluding contracts for pecuniary interest having as their objects services, supplies or 

construction works, HF with such a status will be obliged to apply the PPL provisions. 

Therefore, we need to examine whether the contracts concluded by HF in the JESSICA 

context should be qualified  as public procurement contracts (i.e. contracts for pecuniary 

interest having as their objects services, supplies or works).  

 

The following factors require examination: (i) the object of the agreement concluded at this 

level between MA (or HF) and UDF, (ii) if it is for pecuniary interest, and if so (iii) which body 

spends the funds.  

 

On the basis of the definitions of “supplies” and “services” quoted above we should assume 

that irrespectively of the legal form which UDF will take, the object of the funding agreement 

will be the provision by UDF of the services  in the form of investing funds from an 

operational programme in projects covered by an integrated plan of sustainable 

development. As in the case of HF, it is a form of managing the funds transferred by MA to 

UDF (or by MA “by the agency” of HF).  
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According to the Commission Regulation (EC) No. 1828/2006, UDF shall receive 

remuneration for managing the funds transferred to UDF from operational programmes, 

which will constitute the cost of managing. Therefore, as a rule, the funding agreement 

concluded with UDF will be an agreement for pecuniary interest .  

 

If the agreement with UDF is concluded by MA, the remuneration for UDF will be covered by 

MA with the funds from the operational programme. In such a relation of entities, the funding 

agreement will undoubtedly constitute a public procurement contract. However, some doubts 

appear in the case of a variant where the agreement with UDF is concluded by HF. In such a 

case there is a question which body is the awarding party in this variant: MA, which transfers 

the funds from the program to HF which only manages the funds, or maybe HF which 

concludes the agreement with UDF and pays to it the remuneration from the funds 

transferred by MA from operational programmes, beneficiary of which is HF. It seems 

possible to defend the statement that in such a case HF is the ordering party and it covers 

the remuneration of UDF with its funds (the funds it has at its disposal as a beneficiary). As a 

consequence, it may be assumed (though one must be aware of the risk resulting from a 

different interpretation) that also in this variant we speak of an agreement for pecuniary 

interest, and if HF has the status of an awarding entity, the funding agreement concluded by 

it will be a public procurement contract for services. 

 

To sum up, it should be stated that the funding agr eement concluded between UDF 

and MA will constitute a public procurement contrac t for services in the meaning of 

the PPL. In our opinion, we will speak of a public procurement order for services also 

in the case where the funding agreement with be con cluded by HF with awarding 

entity status, referred to in Article 3.1.3 of the PPL. Consequently, as a rule, the 

selection of UDF with which MA (or HF with an award ing entity status) will conclude 

the agreement referred to above should take place i n a form of a competitive 

procurement procedure. Since EIB does not have the awarding entity status, in cases 

when it is EIB that performs the function of HF, th e funding agreement concluded by 

EIB with UDF will not constitute a public procureme nt contract for services within the 

meaning of the PPL. However  in accordance with the  provisions of Commission 

Regulation 1828/20056, EIB shall follow a transpare nt procedure in the selection of 

UDFs. This procedure will be conducted in accordanc e with EIB internal guidelines. 
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Re. c) UDF investments 

 

At this stage, particular UDF will invest in specific urban projects or by means of their capital 

contributions, granting loans or guarantees. 

 

If a given UDF is a private entity, without any (direct or indirect) participation of bodies from 

the public finance sector (e.g. a province or a commune), UDF will not have an awarding 

entity status within the meaning of the PPL and will not be obliged to apply the procedures 

set out in this act. 

 

We speak of a different situation in the case where UDF is directly or indirectly controlled by 

public finance sector bodies in a way specified in Article 3.1.3 of the PPL (e.g. where a 

commune will finance a particular UDF in more than 50% or will own more than a half of its 

shares or stock). In this case, in our opinion, such an UDF would classify as an awarding 

entity referred to in Article 3.1.3 of the PPL. 

 

As we have already established, this group of awarding entities controlled by the public 

finance sector in a way specified in the act includes legal persons established for the specific 

purpose of meeting needs in the general interest, not having industrial or commercial 

character. 

 

As far as the influence of the public finance sector on UDF is concerned, as in the case of 

HF, it may involve the fact that a commune (or other local government body) owns more than 

50% of shares or stock of HF operating in the form of a capital company. However, 

irrespectively of the legal form which UDF will take, one should assume that such entity was 

established in any case in order to meet needs in the general interest not having industrial or 

commercial character. The following circumstances confirm this fact: 

� although the UDF will receive a remuneration - may profit, at least from the point of 

view of the public finance sector entities joining UDF, it is not the profit, but the 

financial aid in carrying out the “urban projects” what will be the fundamental task of 

UDF’s activity; 

� as we understand, while investing in the above projects, by means of investing capital 

contributions or granting loans or guarantees, UDF will bear in mind also other 

factors, not only the economic one; 

� the funds from national and regional operational programmes allow UDF to grant 

preferential loans and guarantees, which gives UDF a privileged position in 

comparison to other entities offering the same type of products;  
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� supporting the realization of projects covered by an integrated plan of sustainable 

urban development is both in the interest of the State and the local government 

bodies. 

 

To sum up, it should be assumed that if the public finance sector has influence on the UDF 

activity in a way specified in Article 3.1.3 of the PPL, UDF will have, in our opinion, the 

awarding entity status referred to in the provision referred to above. Consequently, while 

concluding contracts for pecuniary interest having as their objects services, supplies or 

construction works, UDF with such a status will be obliged to apply to PPL provisions. 

Therefore, we need to examine if the contracts concluded by UDF within the JESSICA 

initiative should qualify as public procurement contracts (i.e. contracts for pecuniary interest 

having as their objects services, supplies or  works). 

 

As we have already emphasized, UDF will invest in particular projects by means of capital 

contributions, loans or guarantees. We will not speak of a public procurement contract if UDF 

grants loans or guarantees - by concluding appropriate agreements, UDF will not spend the 

funds (will not pay for provision of services or supplies), and, additionally will charge fees and 

interest on the granted loans and guarantees. As far as capital contributions is concerned, 

we assume that it will be invested by means of the purchase of shares or stock in the entities 

which realize  the “urban projects”. The provisions of the PPL do not give clear norms which 

would govern the issue of purchase of shares (stock) in capital companies by entities obliged 

to apply the act. However, on the basis of the definition of a “public procurement contract for 

supplies” contained in the community directives it is assumed that this definition excludes the 

agreements having as their object the purchase of shares or stock in commercial law 

companies from the application of the provision on public procurement contracts6.  

 

4.4. What PPL procedures must be applied at the sub sequent stages of JESSICA 

implementation and who is obliged to apply to them 

  

In the light of conclusions contained in section 4.3 hereof, one should point to procedures 

stipulated by the PPL provisions which may be applicable to selection of HF and UDF.  

 

Such potential procedures (modes of awarding a public procurement contract) include: 

a) unlimited tender; 

b) limited tender; 

                                                 
6 This is also the opinion of the Public Procurement Office. 
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c) single-source procurement. 

 

Re a) Unlimited tender 

 

Unlimited tender is a basic procedure and may be applied in any situation without additional 

restrictions. The main advantage of this tender type is low level of complexity. The awarding 

entity publicly announces the tender and all interested parties submit their bids in response 

to such an announcement. Then, the awarding entity selects one best offer.  

 

One disadvantage of the unlimited tender is the risk that unlimited number of bodies may 

take part in the proceeding. Running the procedure with participation of many partners, all of 

whom may request explanations, submit protests and appeals, may be difficult. Also the 

process of bid evaluation may be time-consuming. As in the case of JESSICA initiative we 

may - as it seems to as - assume we will not speak of many prospective bidders willing to 

perform the HF or UDF function, this type of procedure may be a good solution.  

 

Re b) Limited tender  

 

It is another basic type of tender, which may be applied without a necessity to meet any 

additional conditions. It is particularly recommended for awarding complex contracts, where 

one may predict in advance a high level of interest in the market.  

 

A limited tender procedure is commenced by a public announcement directed to an unlimited 

scope of potential bidders. The difference in comparison to the unlimited tender lies in the 

fact that the bidders replying for the announcement do not submit their offers, but only 

applications for admission in the proceeding. On the basis of the submitted applications, the 

awarding entity selects the contractors admitted to the second stage of the proceeding and 

the entities selected at this stage are invited to submit their offers. Further stages of the 

proceeding are generally the same as in the case of an unlimited tender. Due to this 

procedure, the awarding body may be sure that at the stage of offer evaluation it will speak of 

such a number of contractors, which will allow the selection of offer on competitive terms, 

but, at the same time, will secure that the proceeding will be carried out efficiently (as a rule, 

the awarding entity should invite to the second stage not less than five and not more than 

twenty bidders).  
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At the present stage it is difficult to predict whether the public procurement contract for HF or 

UDF services will meet significant interest in the market, which would justify the selection of 

this tender procedure type. 

 

Re c) Single-source procurement 

 

Single-source procurement is the least complicated contract awarding procedure. In this type 

of procedure, the awarding entity negotiates with a partner it selected, and, subsequently the 

parties conclude a public procurement contract.  

 

Single-source procurement procedure may be applied only when we speak of at least one of 

the circumstances set out in Article 67.1 of the PPL. One of such premises, which may not 

be excluded in the course of JESSICA programme implementation, is single contractor 

premise. In such a case, the provisions of the PPL allow the application of the non-

competitive single-source procurement procedure.  

 

The PPL provisions list three cases in which an awarding body may have no other option, but 

to use one contractor only: 

a) technical reasons of objective character; 

b) reasons connected with protection of exclusive rights, resulting from separate 

provisions; 

c) in the case of the award of contracts in the field of creative and artistic activities. 

 

At this point, it is necessary to discuss the “technical reasons of objective character” (the 

appearance of two subsequent premises within JESSICA, at least at the first stage of 

implementation of this programme and the selection of the first HF and UDF is not very 

likely).  

 

We speak of technical reasons of objective character if the service provider has a natural 

monopoly for a given type of services. Such a situation may take place in the area of 

telecommunications or postal services or other services, in which the contractor has a 

monopolist position. A technical reason may also be the necessity to preserve the same 

norms, parameters or standards. It may result from unique features of previous works carried 

out as a result of an earlier contract. Consequently, it may lead to difficulties in finding a 

contractor, materials or the type of works. One should differentiate between technical and 

economic and organisational reasons.  
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In the context referred to above, it is worth remembering, as emphasized by the decision of 

the Supreme Administrative Court of September 22, 2000, that "the conviction of the party 

applying for confirmation of the selection of the single-source procurement procedure that the 

contractor suggested by it is the only one which, due to particular trust, experience and 

organisational capabilities, is able to carry out the contract does not constitute a sufficient 

basis to assume that it is the only contractor”. Also the Supreme Court in its decision of July 

6, 2001 emphasized that the premise for application of the single-source procedure is an 

objective situation where only one contractor (monopolist in the scope of the procurement 

object) is present in the market. 

 

The single-source procurement procedure may be taken into consideration for example in 

the context of awarding the function of a holding fund to EIB, discussed in the section 4.3 

above. 

 

4.5. The relation of domestic provisions concerning  awarding the public 

procurement contracts (the PPL) to the EU regulatio ns, and, in particular the 

Council Regulation (EC) No. 1083/2006 

 

The community provisions (in particular the Council Regulation (EC) No. 1083/06) do not 

determine whether domestic provisions concerning public procurement contracts apply or not 

to the selection of both HF and UDF.  

 

Article 44 of this Regulation stipulates two forms of implementing operations in the case 

when they are organised by means of an (optional) HF. The first of them is awarding public 

procurement contract in accordance with the effective public procurement law (Article 44(a)), 

while the other one stipulates granting a subsidy (“understood as a direct financial 

contribution in the form of a donation”), though on condition that the contract is not a public 

procurement contract for services within the meaning of the public procurement law (Article 

44(b)). Simultaneously, the legislator points to the fact that a member state or a managing 

authority carries out the operations by applying one or more forms listed above.  

 

When referring the above-mentioned provisions to the domestic regulations, we should 

conclude that in Poland the selection of HF should basically take  place by awarding a 

public  procurement contract in accordance within the PPL.  As we have already 

mentioned, in our opinion the funding agreement concluded by MA with HF will constitute a 

public procurement contract for services on the grounds of the PPL (it seems that one 

exception to this rule will be the case when EIB acts as HF due to its special status). 
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The next stage of realization of the operation will be the conclusion of funding agreement by 

MA (or HF) with UDF. As confirmed by the Commission in its interpretative note - Note of the 

Commission - Services on Financial Engineering in the 2007-13 programming period dated 

July 16, 2007, a managing authority or a holding fund should examine whether making the 

contribution from the operational programmes to financial engineering instruments (UDF) is 

compliant (corresponds) with the community or domestic regulations concerning the public 

procurement contracts for services. The Commission also pointed to the fact that Article 44 

of the Commission Regulation No. 1083/2006 should not be understood as providing that the 

public procurement procedures are not applicable if particular operations are not organised 

with the use of holding funds. 

 

The analysis carried out by us leads to a conclusion that indeed, the conclusion of a funding 

agreement with UDF by MA (or HF subject to influence of the public finance sector) means 

awarding a public procurement contract for services within the meaning of the provisions of 

the PPL. However, an agreement concluded with UDF by HF which is not subject to such 

influence from the public finance sector, and, consequently does not have an awarding entity 

status within the meaning of the PPL will not be considered a public procurement contract. 

The latter situation applies to EIB, which will be able to choose UDF without following the 

PPL procedures. However, as mentioned above, it shall follow a transparent procedure in 

selecting UDFs, in accordance with the provisions of Commission Regulation 1828/2006 and 

of its own internal guidelines.  

 

ISSUE No. 5 
 
To analyze applicability and application of the Polish act on public – private partnership 

(“PPP”).  

 

Context: This act is often blamed for being burdensome and in the effect being an obstacle to 

development of PPPs in Poland. However, some lessons could be learnt from this act in the 

context of JESSICA’s objective to mobilize private capital. 

 
5.1.  General overview 

 
Public-private partnership within the meaning of the Act on Public-Private Partnership of July 

29, 2005 (hereinafter the “PPP Act”) constitutes co-operation between a public body and 

a private partner, based on a public-private partnership agreement and serving the 
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performance of a public task. The public-private partnership may be described as a method 

of executing investments serving public interests with the participation of non-public bodies. 

 

The PPP Act lacks a separate provision that would contain a comprehensive definition of the 

public-private partnership. The Act, however, does set out the conditions that need to be met 

for such co-operation to be deemed a public-private partnership: 

 

a. The co-operation shall be based on a public-private partnership agreement, whose 

subject matter is the execution of a private undertaking by a private partner for a public 

body, against remuneration (Article 2 of the PPP Act);  

b. The co-operation shall be entered into by a public body and a private partner – as set 

forth in Article 4 (definitions) of the PPP Act; 

c. The co-operation shall serve the performance of a public task;  

d. The private partner shall bear  in whole or in part the outlays for the execution of the 

undertaking or shall provide for these to be borne by other entities; 

e. Prior to commencing co-operation with the private partner, analyses shall be drawn up, 

as set forth in Article 11 of the PPP Act, and information on the contemplated execution 

of a specific undertaking shall be published in the Public Procurement Bulletin (Biuletyn 

Zamówień Publicznych) and the Public Information Bulletin (Biuletyn Informacji 

Publicznej); 

f. The partner and the public-private partnership agreements shall be selected pursuant 

to the principles and procedure stipulated in the Public Procurement Law of January 

29, 2005 (subject to the reservations stipulated in Article 14 of the PPP Act); 

g. A public-private partnership agreement shall contain the provisions specified in Article 

18 of the PPP Act; 

h. Public-private partnership may be used to execute an undertaking, if this brings 

benefits for the public interest that outweigh the benefits resulting from other methods 

of carrying out such an undertaking (Article 3 of the PPP Act). 

 

A benefit for public interest shall be interpreted as the most effective execution of the 

undertaking. Therefore, a public body shall be able to execute an undertaking as part of 

a public-private partnership when the analyses of the risks connected with the execution of 

the contemplated undertaking, economic and financial aspects, comparison of the benefits 

involved in the execution of the undertaking, etc. (Article 11 of the PPP Act) have 

demonstrated that this method will guarantee a more beneficial execution of the undertaking 

than others. If the analysis referred to above shows that an undertaking, even in part, 
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requires financing from the state budget, consent for the execution of such an undertaking 

will have to be granted by the competent minister in charge of public finance. 

 
Undertaking as part of a public-private partnership  
 
As far as the nature of an undertaking executed as part of a public-private partnership in 

concerned, the PPP Act fails to define the concept itself, but describes it, by specifying the 

following activities:  

(a)  designing or execution of an investment project in the performance of a public task;  

(b)  providing public services;  

(c)  activities aimed at economic and social development, including revitalization or 

development of a city or its part or another area, carried out on the basis of a design put 

forward by a public body or combined with its design by a private partner (if the remuneration 

of the private partner does not take the form of a cash payment by the public body), as well 

as 

(d)  pilot, promotional, scientific and educational schemes supporting the performance of 

a public task. It shall be assumed that an undertaking comprises all the preparatory and 

organisational steps, task execution and the follow-up activities aimed at maintaining the 

obtained results. 

 

In order for a specific project to be classified as a public-private partnership (within the 

meaning of the PPP Act), the above criteria must be met by the projected undertaking. 

To sum up, a public-private partnership consists in the execution of the entire undertaking, 

often highly complex, as opposed to ordinary public procurement contract under the Public 

Procurement Law, commissioning the relevant works or services.  

 

Bodies – parties to a public-private partnership ag reement 
 
A public-private partnership, as it has been stated earlier, consists in the co-operation 

between a public body and a private body. 

 

Pursuant to Article 4.3 PPP Act, a public body can be: 

a. a central government administration authority; 

b. a local government unit or an association of such units; 

c. a special purpose fund; 

d. a state university; 

e. an R&D unit; 

f. an independent public health care unit; 
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g. a state or local government cultural institution; 

h. the Polish Academy of Sciences; 

i. a state or local government-owned corporate body, established under separate 

statutes to carry out public tasks, excluding enterprises, banks and commercial 

companies. 

   
In accordance with Article 4.2 PPP Act, the following entities may become a private partner: 
 
a. an entrepreneur within the meaning of regulations on the freedom of entrepreneurship; 

b. an NGO; 

c. a church or another religious association; 

d. a foreign body, if it meets the conditions for pursuing business activities in the Republic 

of Poland. 

 
An entrepreneur within the meaning of Act on Freedom of Business Activity (Journal of Law 

of 2007, No. 155, item 1095), is a natural person, a corporate body or an unincorporated 

organisational unit, which was granted legal capacity under a separate statute – pursuing 

business activities on its own behalf. 

 
5.2. Application of the PPP Act in the JESSICA sche me 

 
First of all, we must consider the nature of the bodies participating in JESSICA initiative’s 

implementation, i.e. MA, HF and UDF, in light of the definition of a public body. MA, whose 

role will be fulfilled practically either by the Province Board (Zarząd województwa) or by the 

Ministry in charge of economy, should be classified as a public body. However, both funds 

are, as a rule, to be private bodies (entrepreneurs).  

 

Next, we should take a look at the object-related aspects, i.e. undertakings which are to be 

carried out under the PPP Act. The subject matter of a public-private partnership agreement 

is the completion of an undertaking by a private partner for a public body, against 

remuneration. We need to keep in mind here the nature of such an undertaking, the features 

of which are described in the PPP Act and were presented in section 5.1 above.  

 

At the first stage, which involves the MA entering into an agreement with the HF or the UDF, 

even though - as far as the subject matter is concerned - the funds will meet the 

prerequisites for application of the PPP Act, it will not be possible, in our opinion, to qualify 

their co-operation as an undertaking under a public-private partnership in accordance with 

the definition in the PPP Act; this is due to the type of the undertaking, i.e. the relationship 
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between the parties (the “funding agreement”). The same refers to making investments by 

UDF in a particular urban project.  

 

As regards the HF’s investments in UDF, this point becomes groundless already at the 

bodies’ assessment stage, for, as it has been already discussed earlier, both funds, as a 

rule, will be private bodies, while for the pursuance of a project in the framework of the 

public-private partnership the participation of both public and private bodies is required.  

 

5.3. Brief of previous experience in implementing t he PPP investments in Poland 

 

One can state that the PPP Act in its present shape is a dead act. According to general 

information available, no public-private partnership project has been created on the basis of 

the current provisions of the PPP Act. The PPP Act established complex provisions and 

imposed excessive burdens on entities applying for public-private partnerships. The 

requirements proved to be excessively demanding for the potentially interested parties, both 

from the public and the private sectors. Preparation of analyses regarding risks related with 

implementation of a designed undertaking, taking into account various manners of their 

division between a public body and a private partner and the impact on the level of public 

debt and deficit of public finance sectors; economic and financial aspects of the designed 

undertaking, and other aspects described in Article 11 of the PPP Act, including a 

comparison of costs of implementation of the enterprise within the framework of the public 

and private partnership constituted the most serious barrier. This is the obligation which is 

the most common reason for non-appliance of the act (failure to comply with this obligation 

made a given public-private partnership agreement invalid). Despite the fact that numerous 

undertakings could have potentially been qualified for implementation within the framework of 

public and private partnership, their implementation took place by means of public 

procurement or with the application of other acts in force, e.g. the Act on Municipal 

Management of December 20, 1996. 

 

It must be stressed that in practice the provisions of the PPP Act are not interpreted as 

forcing their application in all projects that could in theory be pursued thereunder. This 

means that each time the public partner must specify on what principles it intends to 

establish its relationship with the private partner (e.g. the PPP Act or a construction work 

permit under the Public Procurement Law). 
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5.4. Draft amendments to the PPP Act 

 

In relation with the fact that the previous PPP Act turned out to be too complex and it is not 

applied in practice, its amendment is anticipated. A new draft which is being prepared under 

the supervision of the Minister of Economy is meant to facilitate the implementation of 

undertakings within the public-private partnership formula, e.g. by eliminating unnecessary 

administrative burdens and removing excessive restrictions. The draft abandons a number of 

previous obligations, including the obligation of preparing analyses as referred to above. 

Moreover, the draft does not determine which projects may be the subject matter of 

a partnership. The provisions stipulate that the undertaking has to be implemented jointly and 

based on division of tasks and risks between a public body and a private partner. The new 

draft does not limit the field of cooperation to a catalogue of potential projects and does not 

define the objective of such cooperation. If statutory requirements regarding remuneration of 

a private partner and division of risks related with the undertaking have been complied with, 

such partnership will be permitted. The solutions of the draft project give freedom to the 

parties of the agreement by making references to the general system of law binding in 

Poland and to good practices and codes of conduct, without imposing any statutory 

obligations. 

The new bill also provides a formula for a so-called umbrella agreement, which is meant to 

define only its basic elements. 

According to the new definition of the public-private partnership umbrella agreement: 

 

a. A private partner undertakes to implement the undertaking in exchange for 

remuneration and undertakes to incur all or some of expenses for its implementation or 

to provide for such expenses to be incurred by a third party; 

b. A public body undertakes to cooperate in order to meet the undertaking’s objective, in 

particular by making own contributions; 

c. Each of the parties of a public-private partnership agreement incurs a part of the risk of 

the undertaking’s success. In this manner, a reference is made to public-private 

partnership models recognised around the world. 

 
 
The planned amendments with respect to definition of bodies, undertaking and the public-

private partnership agreement in relation to the existing act are not significant, and due to the 

retained nature of the partnership which relies on implementation of the undertaking by 

a private partner in exchange for remuneration, they should not materially affect the 
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possibility to apply the PPP Act in the implementation of JESSICA at the level of MA, HF and 

UDF. 

 

It cannot be ruled out however that following the amendment of the act (as at the date of this 

Report, the discussed draft is in the preparation stage and has not been submitted to the 

Sejm yet) in particular, taking into account the assumed introduction of a third party to the 

PPP structure – a party financing the undertaking,  the act will be permitted to apply to the 

undertakings carried out jointly by public and private bodies with participation of UDF as the 

body financing a given undertaking.  

 
 
5.5. Conclusions 

 

To conclude, it seems that the PPP Act in its present wording will not apply to the 

implementation of the JESSICA initiative in Poland. The issue remaining for discussion will 

be the possible participation in the public-private partnership undertaking of UDF as a party 

financing a particular project. 

 

In the light of the above conclusion, a question to be answered will be whether the public-

private partnership, referred to in the regulations constituting legal framework of the 

JESSICA initiative, contained in the Council Regulation (EC) No. 1828/2006 and the 

Commission Regulation (EC) No. 1828/2006, includes – in the Polish reality – solely the 

projects carried out under the PPP Act, or also other cases of joint undertakings of the public  

and private partners pursued under regulations other than the PPP Act. In our opinion it 

would be groundless to adopt an interpretation to the effect that the EU legislator meant only 

the cooperation under the PPP Act, moreover such interpretation could result in substantial 

limitation of JESSICA’s applicability. 

 
ISSUE No. 6 
 
To identify all relevant public authorities (state, regional and municipal) to be potentially 

involved in implementation of JESSICA and to describe their competences. 

 

Context: The involvement of public authorities in implementation of JESSICA scheme will be 

significant. Depending on the local conditions this may contribute to complexity of relations 

between, for instance, MAs (at voivodship level) and cities. To what extent do the existing 

entities (regional or municipal companies, other regional and municipal 
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instruments/vehicles/agencies) have legal capacity to participate in JESSICA and in what 

form? 

 
Public authorities (national, regional and communal) which may potentially be involved in 

implementation of the JESSICA initiative and their competencies. 

 

6.1. The role of public institutions (authorities) in the implementation of the 

JESSICA initiative 

 

The purpose of the analysis contained in this item is to indicate all such public institutions 

which could (potentially) participate in the implementation of the JESSICA initiative in Poland. 

In the light of appropriate legal provisions, such involvement may have the following nature:  

 

entrusting the funds to the disposal of HF and UDF; 

direct involvement in establishing a body running HF and UDF, including involvement by 

making contributions in kind; 

involvement in carrying out projects concerning the urban area development in the form of 

PPP by means of capital or in – kind contributions; 

performing other activities, in particular the consulting ones. 

 

6.2. Entrusting the funds to HF and UDF 

 

The basic assumption of the JESSICA programme is entrusting financial means from 

structural funds to HF and UDF. Means from the structural funds remain at the disposal of 

the managing authorities, which, in the light of the Act on Development Policy Principles of 

December 6, 2006 (Article 5.2) means either a competent minister or a minister in charge of 

regional development of a provincial government. 

 

When analysing the possible legal basis for entrusting financial means to HF and UDF, we 

considered:  

 

a)  granting of a development subsidy within the meaning of the Act on Public Finance, 

b)  funding agreement concluded between MA and HF, as well as HF and UDF. 
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Re. a) Granting of a subsidy 

 

Article 106.3 a) of the Act on Public Finance stipulates that budgetary expenditure on 

programmes or projects financed with a contribution from structural funds is considered a 

development subsidy. However, we have doubts as to whether the legal nature of subsidies 

and the regulations governing the granting of such subsidies are applicable to the JESSICA 

initiative and will enable the execution of its aims.  

 

Taking into account the fact that both HF and UDF are not public finance sector entities, a 

subsidy would be granted under Article 202.2 of the Act on Public Finance, pursuant to which 

the financial means derived from structural funds may be used as development subsidies 

granted not only to public finance sector entities, but also to  “other entities acting as 

beneficiaries of such funds”, as well as entities which, as part of an operational programme, 

have been entrusted with the execution of tasks directly concerning the beneficiaries 

pursuant to an agreement or contract. Development subsidies may be granted from the state 

budget in the form of an advance or reimbursement of expenses incurred in the process of 

executing an operational programme (Article 202.3). 

 

Keeping in mind the objectives of the JESSICA initiative aimed at increasing the 

effectiveness of investment operations (such operations are to be conducted against 

remuneration by professional entities), granting subsidies in the form of an advance or 

reimbursement may not be suitable for the fulfilment of such an objective. JESSICA assumes 

the transfer of funds held by a managing authority first to HF, then to UDF and, finally, their 

investment (in three permissible forms) in specific urban projects. Moreover, the scheme is to 

provide for a withdrawal of such funds at the discretion of the managing authority. The use of 

subsidies may hinder the execution of this objective. Finally, the subsidies granted so far are 

by definition non-returnable, as opposed to investments under JESSICA. 

 

Re. b) Conclusion of an agreement 

 

In order to enable the administration bodies to make legal actions which involve making 

contribution to the "financial engineering instruments", in the form of an agreement   there 

must be a clear legal basis. The accessibility of concluding agreements by the bodies of a 

self-governing province with other entities for the purpose of performing the tasks of the 

province is stipulated in Article 8.1 of the Act on Province Self-Government of June 5, 1998. 

 



 73 

Constitutional provisions which establish the tasks and competencies of ministers who also 

perform the managing authority function, i.e. the Act on the Council of Ministers of August 8, 

1996 and the Act on Division of Government Administration of September 5, 1997, do not 

give any basis for concluding agreement on outsourcing the tasks. However, such a legal 

basis is stipulated in regulations, included in separate legal acts, governing the performance 

of particular tasks. 

 

Some general competencies to perform actions which involve entrusting monetary funds with 

HF and UDF are included in Article 26.1.10 of the Act on Development Policy Principles 

which stipulates that the task of a managing authority is to manage the funds allocated for 

the execution of an operational programme, deriving from the state budget, province budget 

or from foreign sources. Taking into consideration the nature of the JESSICA programme, 

which is connected with a new way of spending means from the structural funds, it may be 

assumed that making a contribution to the "financial engineering instruments" is a specific 

way of "managing funds for execution of an operational programme.”  

 

Article 32.4 of the Act on Development Policy Principles provides more grounds for 

entrusting funds by a managing authority to another body. However, it seems that the 

application of this provision is restricted only to the relations between a MA and UDF. The 

provision referred to above allows the MA to conclude an agreement with an implementing 

institution or an agreement on performance of its tasks. UDF complies with the definition of 

an implementing institution in the meaning of Article 5.4 of the Act on Development Policy 

Principles. According to this provision, an implementing institution is a public or private body 

which, on the basis of an understanding or an agreement has been contracted, within an 

operational programme, the performance of tasks which directly relate to the beneficiaries, 

and UDF will operate in a direct relation to the JESSICA programme beneficiaries. 

 

Finally, it should be mentioned that legal basis for the activity of the bodies which perform the 

managing authority function in Poland are not only the provisions of national law, but also the 

community provisions. Consequently, irrespectively of the content of the national law referred 

to above, a legal basis for concluding an agreement between a MA and HF or UDF is set out 

in Article 43(5) and 43(6) of  Commission Regulation (EC) No. 1828/2006. It provides for the 

rules governing the conclusion and the content of a funding agreement concluded between a 

representative of financial engineering instrument (that is HF or UDF) and a Member State or 

a managing authority. 
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As far as the nature of the agreements to entrust the monetary funds to the disposal of HF 

and UDF is concerned, the legal qualification of such agreements requires taking into 

account the nature of legal forms of Polish public administration bodies. In the Polish legal 

order there is no general regulation concerning public law agreements which is known in 

other legal orders. The Code of Administrative Procedure does not provide for the rules 

governing the conclusion of such agreements. Also the doctrine does not provide for a 

uniform concept concerning the public law agreements (cf. in particular: J. Boć, L. 

Dziewiecka-Bokun (ed.), Umowy w administracji, Kolonia Limited 2008). Therefore, it should 

be assumed that the agreements on entrusting monetary funds to HF and UDF will be 

concluded on general terms, i.e. they will be agreements under civil law. 

 

Apart from the funds transferred to HF or UDF by managing authorities, there is a legal 

possibility to transfer to HF and UDF also the public funds at the disposal of other public 

institutions. The institution of this type is, in particular, the Polish Agency for Enterprise 

Development (PARP). In accordance with Article 6b.1 of the Act on Founding the Polish 

Agency for Enterprise Development of November 9, 2000, the PARP, within the task 

execution, may grant financial aid to, inter alia, bodies which operate for the purpose of 

increasing the employment level, development of human resources or the adaptation 

potential of entrepreneurs, and it seems that HF and UDF could be classified as such bodies. 

Generally, as far as potential transfer of funds to HF and UDF by municipal companies or 

companies co-owned by the State Treasury is concerned, there are no legal obstacles which 

would make such activities impossible. However, it should be examined whether in particular 

cases it will be compliant with the articles of association of a given company. Moreover, in 

accordance with Article 5a.1 of the Act on Execution of the State Treasury Rights of August 

8, 1996, state legal persons (and this category includes State-owned companies) are obliged 

to obtain a permission of a minister in charge of the State Treasury to perform legal action 

with respect to the disposal of their fixed assets within the meaning of the Accountancy Act, 

classified as intangible fixed assets, tangible fixed assets or long-term investments, including 

granting such assets for use to other bodies on the basis of the civil law, or contributing them 

to a company or a co-operative, if the market value of such disposed asset exceeds the PLN 

equivalent of EUR 50,000 calculated according to the mid- exchange rate announced by the 

National Bank of Poland as of the day of applying for such a permission. In accordance with 

Article 5a.2 of the act referred to above, a legal action carried out in breach of the obligation 

set out in item 1 is null and void. 
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6.3. Involvement in establishing an entity operatin g HF and UDF 

 

In accordance with the adopted assumptions, the organisational form of HF and UDF is not 

determined in advance and it is not established which bodies should, or, possibly, which 

bodies may participate in establishing HF and UDF.  

  

Assuming that one of the recommended forms of operations for HF and UDF is the form of 

commercial law companies (primarily a joint-stock company or a limited liability company), 

there are basically no legal obstacles for a commune to participate in such a company (as 

from the moment when it is established). Participation in the company can be legitimized by 

the fact that the aims of HF and UDF are strictly connected with the tasks of communes (set 

out in Article 7.1 of the Act on Commune Self-Government of March 8, 1990) which also 

cover numerous issues connected with the development of urban areas. The participation of 

a commune in the UDF operating in a form of a commercial law company would be also 

acceptable due to the fact that it can be legitimized by the catalogue of communal tasks. The 

possibility of a commune establishing a company operating beyond the public services area 

is stipulated by the provisions of the Act on Municipal Management of December 20, 1996, 

which allow the communes to take up holdings in companies, which are "important for the 

development of the commune” (Article 10.3 in fine). It seems that the subject matter of 

activity of an UDF, which invests in the given commune, can be considered compliant with 

this criterion;  

 

The participation of a self-governing province in a commercial law company should be 

legitimized by the fact of such company performing statutory tasks of a province. Otherwise, 

the possibility of a self-governing province to take up holdings in a commercial law company 

is subject to significant restrictions. Meanwhile, the statutory tasks of a province do not 

include the development of urban areas. However, outside the public services area, a 

province may establish limited liability companies and joint-stock companies and take up 

holdings in them only if the activities of such companies’ operations involve promotional, 

educational and publishing activities which serve the province’s development. Therefore, it 

seems that a province cannot participate in establishing an HF or UDF; 

 

In the case of a district, the participation in HF or UDF is not acceptable; first of all due to the 

lack of connection with the statutory district tasks and, secondly, due to the absolute 

prohibition of establishing and joining companies which operate outside the public services 

area (beyond the scope of district tasks). It results from Article 6.2 of the Act on District Self-

Government of June 5, 1998; 
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Also the participation of state agencies in establishing HF or UDF may be excluded. There 

are no agencies whose tasks would be connected with the development of urban areas and 

which would be additionally authorised to take up holdings in commercial law companies; 

 

The participation of the State-owned companies in establishing HF or UDF would be legally 

acceptable on condition it would be compliant with the articles of association of a given 

company. If taking up the shares or stock in HF or UDF required making a contribution with 

the value exceeding the equivalent of EUR 50,000 in PLN, it would be necessary to obtain a 

permission of a minister in charge of the State Treasury, in accordance with Article 5a.1 of 

the Act on Execution of the State Treasury Rights of August 8, 1996. Similarly the 

participation of municipal companies in establishing HF or UDF would be generally possible, 

if it was compliant with the articles of association of a given company.  

 

6.4. Involvement in carrying out projects concernin g the urban area development in 

the form of PPP by granting subsidies or making con tributions in kind 

 

Due to obvious reasons, the bodies involved the execution of projects concerning the 

development of urban areas in the form of PPP by subsidising their activity or making 

contributions in kind (taking up holdings in the companies with private bodies) will be the 

communes. It results from the statutory responsibility of these bodies for meeting the 

common needs of a local community.  

 

6.5. Other activities, particularly advisory and co -ordinating activities 

 

Some tasks related to urban development also fall within the responsibility of specialised 

bodies other than those referred to above, which could become involved in the 

implementation of the JESSICA initiative.  

 

The Ministry of Regional Development could serve as an advisory institution, as its 

responsibilities include co-operating with local government units in the area of social and 

economic development of the country, including regional development (Article 23a.10 of the 

Act on Governmental Administration Departments); 

 

There are institutions in place that are in charge of tasks requiring co-ordination with the 

investments executed under the JESSICA programme. Such institutions include the Polish 

Agency for Enterprise Development, responsible, among other tasks, for supporting the 



 77 

operations of business environment institutions working to foster innovation in business and 

economy, such as: research and development units, research and development centres, 

technology transfer centres, enterprise incubators and technological parks (Article 4.4.5 of 

the Act on the Establishment of the Polish Agency for Enterprise Development of November 

9, 2000);  

 

The co-ordination with the investments executed under the JESSICA programme could also 

include the activities of the National Disabled Persons Rehabilitation Fund (operating 

pursuant to the Act on Vocational and Social Rehabilitation and Employment of the Disabled 

of August 27, 1997), particularly with regard to investments aimed at removing architectural 

barriers; 

 

It would also be desirable to consider the possibility of co-ordinating the activities within the 

JESSICA initiative with the tasks executed by state agencies in charge of managing the 

infrastructure (real estate) located in urban areas. Such institutions currently include the 

Military Property Agency (operating pursuant to the Act on Management of Certain Assets of 

the State Treasury Property and on the Military Property Agency of May 30, 1996), as well as 

the Military Housing Agency (whose responsibilities are set forth in the Act on Quartering of 

the Polish Armed Forces of June 22, 1995); 

 

Some of the dwelling stock in urban areas belongs to and is managed by State-owned 

companies, such as, for instance, company-owned apartments of the Polish State Railways 

(PKP S.A.). Article 47 of the Act on Commercialisation, Restructuring and Privatisation of the 

State Enterprise "Polskie Koleje Państwowe" of September 8, 2000 stipulates that PKP S.A. 

may conclude an agreement with a local government unit, housing co-operative or a housing 

community to transfer, free-of-charge, components of technical infrastructure together with 

the land required to use such infrastructure. Such activities may prove useful when executing 

the urban development projects financed by the JESSICA programme. 

 

The implementation of the JESSICA programme may also involve institutions co-ordinating 

the policy of the government and self-government, such as the Joint Government and Self-

Government Commission, acting pursuant to the Act on the Joint Government and Self-

Government Commission and the Representatives of the Republic of Poland in the European 

Union Committee of the Regions of May 6, 2005, as well as pursuant to the Regulation of the 

Council of Ministers of February 5, 2002 on the Establishment of the Joint Government and 

Self-Government Commission. The responsibilities of the institution referred to above 



 78 

include, in particular, initiating changes to the regulations in force, which may facilitate the 

effective implementation of the JESSICA initiative in Poland.  

 

ISSUE No. 7 
 

To analyze formal abilities and constraints of municipalities and other public partners to 

contribute (equity or in-kind) to UDFs and/or particular projects 

 

Context: Municipalities and other public partners are acting on the basis of several acts of 

specific legislation and these legal constraints should be understood and respected.    

 

7.1. General overview  

 

In accordance with Article 43(3) of Commission Regulation (EC) No. 1828/2006, financial 

engineering instruments, including holding funds, shall be set up as independent legal 

entities governed by agreements between the co-financing partners or shareholders or as a 

separate block of finance within a financing institution. 

 

This analysis shall take into consideration, first of all, the option where both the UDF and the 

entities in charge of individual projects take the form of a separate (independent) legal entity. 

Consequently, the participation of public partners in the creation of the UDF or project 

execution shall, essentially, amount to a cash (capital) or a non-cash (in-kind) contribution to 

the above legal entity in exchange for the status of a partner or shareholder. 

 

Alternatively we should consider a situation where a given financial engineering instrument 

functions as a separate block of finance within an existing financial institution or where a 

given project is executed in co-operation with a private partner pursuant to an agreement 

(co-operation agreement, task commissioning agreement, joint undertaking agreement, 

public-private partnership agreement).  

 

The term “public partners” shall be construed as meaning local government (commune, 

district and provincial) bodies vested with legal personality and the so-called municipal 

companies set up by such bodies in order to enable the self-government bodies to fulfil their 

tasks or mixed capital companies with a majority share of self-government bodies. 
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7.2. Review of the legal basis for the operation of  self-government bodies in Poland  

 

The analysis of formal ability of public partners and restrictions concerning contributions to 

the UDF and specific projects requires a prior review of the legal basis for the operation of 

self-government bodies (from the local to the central level) and municipal companies in 

Poland.  

 

Act on Commune Self-Government  (Ustawa o samorz ądzie gminnym) 

 

The fundamental legal act governing the operation of communes and the so called 

communal (municipal) legal entities is the Act on Commune Self-Government of March 8, 

1990 (hereinafter the “CSG Act”).  

 

Pursuant to Article 6.1 of the CSG Act, the commune’s scope of activity includes all public 

issues of local importance, which have not been assigned by law to other entities. This scope 

encompasses, first and foremost, satisfying the collective needs of the local self-governed 

community, i.e. the so-called commune’s own responsibilities, such as: spatial order, real 

estate and land management, environmental and wildlife protection, roads, streets, bridges 

and squares belonging to the commune and road traffic organization, water supply systems 

and water supply, local public transport, residential construction in communes, green areas 

in communes, etc. The commune’s own responsibilities are also referred to as services of 

general interest aimed at ongoing and uninterrupted satisfaction of the community’s 

collective needs. 

 

The provisions of the CSG Act also lay down the rules for the execution of own 

responsibilities by the commune, as well as for conducting business operations by the 

commune and communal legal entities.  

 

Pursuant to Article 9.1 of the CSG Act, in order to fulfil its responsibilities, a commune can 

set up organisational units, as well as conclude agreements with other entities, including 

non-governmental organisations.  

Communal organisational units may take various legal forms and may remain outside the 

structure of the commune as independent legal entities. In particular, communal 

organisational units may take the form of private and commercial partnerships, foundations, 

budgetary entities and establishments. These units may conduct business activity or other 

operations (e.g. cultural), have legal personality (e.g. a limited liability company) or not. They 

may be established solely by the commune (e.g. a limited liability commercial partnership 
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wholly owned by the commune) or jointly with other entities, not only communal. Special 

types of communal organisational units are communal legal entities, such as, for instance, 

communal commercial partnerships with a 100% or majority share of the commune. “Other 

entities” indicated in the provision in question include natural persons and organisational 

units that cannot be classified as the commune’s own entities. These entities can fulfil the 

commune’s responsibilities pursuant to an agreement concluded with the commune.  

 

As for business activity conducted by the commune or communal legal entities, such activity 

is permissible, albeit in some cases subject to restrictions. Business activity of the 

communes and communal legal entities aimed at providing services of general interest is not 

subject to restrictions (i.e. activity to satisfy the collective needs of the local community by 

providing services accessible to the general public, even if such services are not profitable 

and need to be subsidized). Business activity that goes beyond services of general interest 

can be conducted by the commune and communal legal entities only in the cases laid down 

in a separate special act (i.e. the Act on Municipal Services Management, referred to below, 

which provides that the forms of organisation that may be used by the commune to conduct 

business activity outside the scope of general interest services include only capital 

companies). 

 

Act on District Self-Government (Ustawa o samorz ądzie powiatowym) 

 

The legal act governing the principles and forms of executing public responsibilities by 

districts is the Act on District Self-Government of June 5, 1998 (hereinafter the “DSG Act”).  

 

The districts (powiat) are in charge of performing public services of supramunicipal nature, as 

provided for by the Acts, within the scope laid down in Article 4 of the DSG Act (including 

public transport and public road infrastructure, real estate management, environmental and 

wildlife protection or the maintenance of district public services facilities).  

 

As in the case of the commune self-government, the provisions of the DSG Act set forth the 

rules for executing the district’s responsibilities and conducting business activity by the 

district. The provision laid down in Article 6.1. of the Act permits two ways of fulfilling the 

district’s responsibilities: setting up own organisational units or commissioning the execution 

of these responsibilities to other entities by concluding agreements.  

 

Similarly to the communes, district organisational units established in order to fulfil the 

district’s responsibilities can assume various legal forms. In particular these forms include 
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foundations vested with legal personality or commercial companies or partnerships. Such 

bodies may be set up solely by the district  (e.g. a limited liability company owned wholly by 

the district) or jointly with other entities, not only municipal. A special type of organisational 

units established by districts are district legal entities, such as commercial companies with a 

100% or majority share of the district or a foundation set up by the district. “Other entities” 

with which the district may conclude agreements include natural persons and organisational 

units not connected in structural terms with the district self-government.  

 

The district may conduct business activity only within the scope of public services. 

Consequently, the district’s business operations may include only the district’s own 

responsibilities, executed in an ongoing and uninterrupted manner, in order to satisfy the 

collective needs of the district’s inhabitants by providing public services.  

 

Act on Province Self-Government (Ustawa o samorz ądzie wojewódzkim) 

 

The operation of self-government on province level is governed by the Province Self- 

Government Act of June 5, 1998 (hereinafter the “PSG Act”). 

 

Pursuant to Article 2.2 of the PSG Act, the scope of operations of a province self-government 

encompasses the performance of public duties of province-based character, not restricted by 

acts for the central government authorities. 

 

To carry out the tasks, the province establishes province governmental organisational units 

(in various legal forms, including in particular commercial companies set up by the province 

alone or jointly with other entities, not only municipal ones) as well as concluding agreements 

with other entities. 

 

Pursuant to Article 13.1 of the PSG Act, within the public services area, a province may set 

up limited liability companies or joint stock companies as well as take up holdings in such 

companies. The public services area encompasses the province’s own tasks, i.e. tasks which 

serve satisfying the needs of regional (provincial) local governmental community.  

 

Outside the public services area, a province may set up limited liability companies and joint 

stock companies as well as take up holdings in them, if the companies’ operations involve 

promotional, educational and publishing activities which serve the province’s development. 
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The rules on which a province can set up limited liability companies and joint stock 

companies outside the public services area or take up holdings in such companies, are set 

out in the Act on Municipal Management. 

 

Act on Municipal Management (Ustawa o gospodarce ko munalnej) 

 

A separate act which defines the forms and rules for municipal management by local self-

government bodies is the Act on Municipal Management of December 20, 1996 (hereinafter 

the „MM Act”).  

 

The MM Act sets forth the rules and forms of municipal management by local self-

government bodies, which consist in those bodies performing their own tasks, in order to 

satisfy the collective needs of the local governmental community. As stems from Article 1.2 

of the MM Act, municipal management includes in particular public services tasks, the 

purpose of which is to satisfy, on an ongoing and continuous basis, the population’s needs 

by providing generally available services. 

 

Pursuant to Article 2 of the MM Act, the municipal management can be pursued by self-

government bodies in particular in the form of: budget undertaking or commercial company. 

The fact that the legislator used the phrase “in particular” allows one to assume that it is 

permitted to purse municipal management also in other forms (e.g. in form of a co-operative 

or foundation).  

 

In the context of the JESSICA initiative, we need to discuss the creation of, and the taking up 

of holdings in commercial companies by public finance sector’s bodies. The key regulations 

here will be Articles 9 and 10 of the MM Act. 

 

Under Article 9 of the MM Act, self-government bodies (at all levels) can establish limited 

liability companies or joint stock companies as well as take up holdings in such companies. It 

is assumed that the foregoing provision applies only to those companies with self-

government unit’s participation which are to act or are acting in the public services area. 

Typical tasks in this field are considered to include maintenance, repairs and construction of 

public roads, streets, bridges, squares etc., maintenance of water piping systems, water 

supply, municipal sewage system, garbage dumps and municipal waste management, 

cleanliness and sanitary equipment, heat energy supply, municipal transport, zoning, 

environment protection, municipal housing, maintenance and construction of public, 

educational, health-care, social and administrative utility facilities, public order. As regards 
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the public services tasks, a commune may set up and take up holdings in commercial 

companies without limitations (i.e. without the need to meet any additional requirements). 

Local government bodies can establish companies independently or with other bodies, also 

private ones. 

 

Meanwhile, pursuant to Article 10.1 of the MM Act, in addition to the public services area, a 

commune can set up commercial companies (i.e. limited liability companies and joint stock 

companies) and take up holdings in them, if the following conditions are met jointly: 

 

1) there are unsatisfied needs of local governmental community on the local market; 

2) the unemployment occurring in the commune has a considerable adverse impact on 

the living standard of the local governmental community, and the use of other measures and 

legal remedies provided for by the law did not lead to economic activation, in particular to 

boosting the local market or reducing unemployment permanently. 

 

Outside the public services area, a commune may establish commercial companies and take 

up holdings in them also when the alienation of municipal property asset, which could 

constitute a contribution in kind into the company’s capital, or disposing of such asset in 

another way causes a severe property loss for the commune.  

 

The MM Act provides that the restrictions concerning the establishment of commercial 

companies and the taking up of holdings in them by a commune, referred to above, do not 

apply to the commune’s holding of shares in companies pursuing banking or insurance 

business, or consulting, promotional, educational or publishing activities for the self-

government’s benefits as well as other companies vital to the commune’s development. 

 

Like the communes, similarly a province may set up commercial companies and take up 

holdings in them outside the public services area, on rules and in the forms set out in the Act 

on Province Self-Government (see Article 13.1 of the PSG Act). 

 

Finally, we should refer to Article 3 of the MM Act, under which self-government bodies can 

entrust the tasks from the municipal management area to natural persons, corporate bodies 

or organisational units not having legal personality by way of a contract on general terms – 

taking into account the public finance regulations or regulations on public procurement as 

well as public services activity and voluntary work, as appropriate. Entrusting municipal 

management tasks by way of a contract is a specific way of pursuing such management. 

Thus, it could be said that a body, which entered into a contract with a self-government unit 
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as referred to in Article 3.1 of the MM Act, carries out municipal management within the 

statutory meaning of the term, though only to such extent as is covered by the concluded 

contract. A party to a contract with a self-government unit can be another municipal body or a 

body with mixed capital (self-government and private) or an entirely private body. 

 

In the light of the aforementioned Article 3 of the MM Act, special legal regulations to be 

taken into account by self-government bodies when entrusting their own tasks to other 

bodies are: 

 

a) Article 176 of the Act on Public Finance (Ustawa o finansach publicznych) 

(hereinafter the “PF Act”), whereby the bodies not considered a part of the public finance 

sector and not operating to earn profits can receive subsidies for public objectives associated 

with the fulfilment of self-government unit’s tasks from that unit’s budget. The task is 

assigned and the subsidy granted in accordance with the provisions of the Act on Public 

Services and Voluntary Work (Ustawa o działalności poŜytku publicznego i wolontariacie), 

and if it pertains to other tasks than set out in the Act – under a contract between a self-

government unit and aforementioned body, in the manner and on the terms as set out in the 

resolutions of the self-government unit’s decision-making authority. Such a body could be 

e.g. a commercial company, private or with participation of a self-government body; 

 

b) regulations of the Public Procurement Law (Prawo zamówień publicznych), (the 

“PPL”), which govern awarding of public contracts by contracting authorities, for services, 

supplies or construction work; 

 

c) regulations of the Act on Public-Private Partnership (Ustawa o partnerstwie-

publiczno-prywatnym), (the “PPP Act”), which govern the concluding of public-private 

partnership agreements. 

 

In practice, the contracts most frequently concluded under Article 3 of the MM Act are: 

contract for specific service, contract for specific work, construction work contract and 

various innominate contracts.  

 

Public Procurement Law 

 

Local government bodies and in some cases also municipal companies established by such 

bodies have an awarding entity status within the meaning of the PPL, which means that 
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these entities are obliged to apply to special procedures while purchasing services, supplies 

and works.  

 

In the light of the above, it should be examined whether purchasing shares (stocks) in capital 

companies by communes, districts and provinces, as well as by municipal companies is 

subject to public procurement procedures. 

 

As we have already mentioned, the provisions of PPL do not give clear norms which would 

govern the issue of purchase of shares (stock) in capital companies by entities obliged to 

apply to the act. Therefore, in order to establish the obligation to apply the act, one should 

refer to regulations concerning public procurement contained in the directives. According to 

the definition contained in Directive 2004/18/EC of the European Parliament and of the 

Council, "public supply contracts" are public contracts having as their object the purchase, 

lease, rental or hire purchase, with or without option to buy, of products. Such an 

interpretation of supply excludes the contracts whose subject matter is the purchase of 

shares or stock in commercial law companies from the application of the PPL. 

 

It should be also mentioned that the purchase of shares, and, in particular, the purchase of 

stocks in commercial companies is often connected with a necessity to apply to particular 

rules governing this type of transactions, as well as legal provisions or internal regulations 

effective for a given company. Such rules may, to a large extent, make the application of the 

public procurement provisions stipulated in PPL difficult or even impossible.  

 

The presented opinion is shared by the President of the Public Procurement Office in his 

published interpretations 

 

7.3. Other public partners 

 

On the basis of particular acts referred to above which govern the operation of local 

government bodies, one should address the issue whether private limited liability companies 

or joint stock companies established by the local government bodies (or in which such bodies 

took holdings) may invest in UDF, PPP and particular projects.  

 

A detailed analysis provided in section 7.2 above leads to a conclusion, that, as a rule, local 

government bodies may establish capital companies as well as take up holdings in such 

companies both in the public services area and outside it. As far as establishing and joining 

commercial companies which perform public tasks is concerned, it is acceptable without any 
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restrictions for local government bodies at all levels. However, such restriction, as we have 

already mentioned appear in the case of municipal companies which are to operate outside 

the public services area, and are the most pronounced in the case of districts, as districts 

cannot run business activity other than in the area of public services tasks. 

 

In our opinion, in the above context it should be assumed that establishing or taking holdings 

in commercial companies by the local government bodies, whose purpose is to carry out 

public services tasks limits the scope of activity of such companies (also in the scope of 

capital participation in other companies and projects) to performing this type of tasks 

exclusively. However, no such restrictions are observed in the case of municipal companies 

(at the level of commune and province) operating outside the public services area.  

 

In the light of the above, participation of certain municipal companies (i.e. the companies 

operating in the area of public tasks of their parent municipal bodies or outside it) in 

establishing UDF, and also in carrying out particular urban projects will actually depend on 

the character of the activity performed by UDF and particular projects. These issues will be 

subject to our further analysis in section 7.4.  

 

7.4. Restrictions in making contributions to UDF an d particular projects 

 

In the context of restrictions concerning running business activity by communes, districts and 

provinces, as well as by the capital companies established by these bodies which we listed in 

sections 7.2. and 7.3 above, the following issues should be analysed:  

 

possible forms of participation of public bodies in UDF (apart from concluding a funding 

agreement); 

whether the UDF activity and particular projects carried out have a nature of public tasks and 

whether they fall into the public services area or not; 

whether the form of making investments by UDF may influence the possibility of public 

bodies involvement; 

whether it is possible (and in what form) for public bodies on the same or various local 

government levels (e.g. by several communes or by the province and communes or a 

municipal companies with participation of these bodies) to invest in the same UDF.  

 

Before examine the above-mentioned issues, we would like to make the following 

assumptions: 
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as we understand, as a rule, UDF will be established not only by public bodies, but also by 

private ones (banks and private investors); 

UDF will achieve positive economic result, but the purpose of its activity will not be to obtain 

the biggest profit possible, but to support the implementation of urban projects in the forms 

stipulated in the community regulations. Consequently, it should be assumed that it will be a 

body which runs business activity within the meaning of the Act on Freedom of Business 

Activity (Ustawa o swobodzie działalności gospodarczej) (rather than a non-profit institution). 

 

Re. a)  

 

In the case when UDF operates as an independent legal person running business activity in 

the form of granting loans, guarantees and investing its capital contributions, the local 

government bodies will be able to participate in the UDF structure only by establishing with 

other bodies (banks and private investors) a limited liability company (sp. z o.o.) or a joint 

stock company (S.A.) (in accordance with Article 9 of the MM Act)7. 

 

As far as the variant in which UDF is a financial body separated within a financial institution is 

concerned, one may theoretically consider a possibility of transferring the means to the fund 

by local government bodies on the basis of an agreement concluded by these bodies with 

the financial institution mentioned above, on the basis of Article 3 of the MM Act. 

Nevertheless, since this type of agreement may serve as a basis for local government bodies 

to outsource only the performance of certain tasks within the municipal economy area to 

such an institution, one should exclude this option, as it does not comply with the idea of the 

JESSICA initiative. The agreement concluded on the basis of Article 3 of the MM Act should 

oblige the financial institution to, e.g. granting loans or guarantees to defined bodies within 

the area of a given local government body (excluding the local government bodies 

themselves), which is not allowed within JESSICA. The financial institution is the one to 

decide which body and from which area should receive support, and such support may be 

also granted to a local government body.  

 

Re. b)  

 

In our opinion, the UDF activity which involves granting loans, guarantees and investing 

capital in particular urban projects is an activity which goes beyond the scope of public tasks 

                                                 
7  At this point this thesis does not take into consideration the tasks performed by UDF, which, as evidenced in further 

part of this analysis, excludes the participation of some local government bodies in UDF. 
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of local government bodies defined as tasks within the public services area. It is difficult to 

assign the tasks performed by UDF to the public tasks which on the basis of specific acts are 

to be carried out by the local government bodies. As a rule, it is assumed that the tasks 

within the public services area involve meeting special and qualified (elementary) needs of 

members of a given local community in the form of providing commonly available services, 

such as: construction and maintenance of public roads, bridges, etc., public transport, 

providing the inhabitants with water, electric energy and heat energy, sewage disposal 

systems, spatial planning, environmental protection, municipal housing, public order, etc.  

Moreover, as we understand, UDF will support with loans, guarantees and capital 

contributions not only private entities which belong to a given local community, but also the 

local government bodies themselves (communes in particular). This scope of activity does 

not belong to public tasks of local governments.  

 

In the light of the above, it should be assumed that the activity of UDF will go beyond the 

scope of public tasks with which the public benefit utility tasks are identified.  

 

As far as the projects are concerned, in our opinion most of them will have a public tasks 

nature. The examples may include the projects in the scope of e.g. revitalization, residential 

building construction, public road repair, public transport, etc.  

 

Re c)  

 

Undoubtedly, the form of making investments by UDF  influences the possibility of public 

body involvement. Therefore, the possibility of transferring the funds by the local government 

bodies to the financial institution within which UDF would function as a separate financial 

body, had to be excluded.  

 

Moreover, UDF's investing in projects by means of granting loans, guarantees and 

contributing capital contributions has led to the final conclusion, that this activity generally 

does not fall within the scope of the public tasks carried out by the local government bodies. 

Consequently, it should be assumed that only a commune which may establish capital 

companies (limited liability companies and joint stock companies) outside the public services 

area if such companies are important for the development of the commune may engage in 

establishing UDF. It seems that an UDF supporting the execution of urban projects may be 

considered as this kind of company important for the development of a commune. A district 

cannot run business activity outside the public services area. A province is also excluded, as 

outside the public services area, it may set up only capital companies if their operations 
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involve promotional, educational and publishing activities which serve the province’s 

development. 

 

Consequently, also the participation of municipal companies in UDF is limited (cf. section 7.3. 

in fine).  

 

Re d) 

 

In our opinion, there are no obstacles for the participation of different communes (communes 

from different area) in the structure of UDF operating in the form of a capital company. Due 

to the restrictions considering the investment of a province and a district in the activity that 

goes beyond the scope of public tasks, one should exclude the possibility of investing in the 

same UDF by the public government bodies from the various level (e.g. by the commune and 

the province or by the municipal company accompanied by these bodies). 

 

ISSUE No. 8 
 
To indicate possible/recommended legal forms for establishing HFs and UDFs. 

 

Context: This element of the Study should take into consideration both relevant provisions of 

applicable EU Regulations as well as Polish corporate, accounting, tax and other provisions 

of law (including the public finance act and an existing restriction on setting up special 

purpose funds (“fundusze celowe”)). The study should also discuss an issue of legal 

ownership of HFs or UDFs (who can set up a HF or a UDF?) and legally acceptable 

relationship between a HF or a UDF and a MA or a municipality. Should a HF or a UDF be a 

legal entity or should it be set up as a special purpose account within the existing financial 

institution? Will a HF or a UDF be subject to legislation on investment funds or any other 

special legislation 

 
 

8.1. Basic rules concerning the organisation of the  financial engineering 

instruments 

 

In accordance with Article 43(3) of  Commission Regulation No. 1828/06, financial 

engineering instruments, including holding funds shall  be set up: 

a) as independent legal entities, governed by agreements between the co-financing 

partners or shareholders, or 
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b) as a separate block of finance with an (existent) financial institution. 

 

This provision allows free choice between the two suggested solutions, and in the case of 

establishing a new entity  (an independent legal entity) does not determine its organisational 

form. The regulation also does not specify which entities  have the right to establish HF and 

UDF, with reservation that the European Commission cannot become a co-financing partner 

or a shareholder in HF and UDF.  

 

In  case of running HF or UDF within an existent financial institution, the fund should take a 

form of a separate block of finance subject to executive provisions of this institution. This 

solution requires, in particular,  separate accounts which would allow to distinguish the funds 

invested in financial engineering instruments, including the funds contributed from an 

operational programme, from the funds which were initially available in the institution. 

 

Irrespectively of the selection between the suggested solutions, the managing authority is 

obliged to take due precautions in order to minimise the potential distortion of competition in 

the venture capital or lending markets due the establishing of HF and UDF (Article 43(7 )of 

the above-mentioned Regulation). 

 

8.2. Possible organisational forms of HF and UDF fu nctioning on the grounds of the 

Polish law 

 

8.2.1. General remarks 

 

First of all, we would like to point to the fact that in the light of the EU laws which establish 

the legal framework of the JESSICA initiative, the term "fund" may be used in two meanings:  

either the  entity-related meaning or object-related meaning. 

 

The term “fund” in the object – related meaning should be understood as separate pool of 

financial resources allocated to support sustainable urban development projects. In this 

meaning, the fund may be at the disposal of HF or UDF, or, possibly, at the disposal of a 

financial institution in charge of running it; 

 

In the entity-related meaning, the term “fund” should be understood as a separate legal 

person managing funds from a regional operational programme Pursuant to the terms and 

conditions set forth in the management agreement. To refer to a fund in the entity-related 
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meaning, we will use the terms HF and UDF respectively. The first of the two entities  

concludes a funding agreement with the managing authority, while the latter does so with HF. 

 

If HF and UDF take a form of a legal person, it is acceptable to establish a corporation with 

participation of bodies of various legal status: public bodies, private investors, banks and 

other financial institutions. Bodies which are fund members should cooperate with each other 

for the purpose of achieving their objective which is, in the case of HF, managing the means 

collected within the fund and investing them in particular UDF, and, in the case of UDF, 

investing the collected funds in particular urban development projects including, in particular, 

the projects carried out within public-private partnership.  

 

Taking into account the fact that also private bodies may join the funds, we assume that the 

funds should take such legal form which would allow the fund “members” to obtain potential 

profits on their activity. Nevertheless, it is also possible to adopt a solution where the funds 

are established by public bodies exclusively and the issue of a potential  profit on the fund's 

operations will not play an essential  role. 

 

Both HF and UDF (in the entity-related meaning) must have a capacity to conclude 

agreements (and, in particular, to conclude funding agreements), contribute capital 

contributions to particular projects, grant guarantees and loans, that is the capacity to incur 

liabilities and acquire rights. The legal form which HF and UDF will take, and, consequently, 

the competencies which these entities  will receive, should allow cash flows on appropriate 

levels: managing authority – HF (or UDF), HF – UDF and, finally UDF – bodies carrying out 

particular projects. 

 

Last but not least, we expect HF and UDF to be entities specialising not only in financial 

operations, but also thoroughly familiar with the issues of sustainable urban development 

and public – private partnership. 

 

8.2.2. Potential legal forms – appropriate constitu tional provisions  

 

Taking into account the functions stipulated for HF and UDF within JESSICA and the content 

of the national provisions of law, the following legal forms which HF or UDF may take may be 

listed: 

 

a) capital companies (i.e. a limited liability company or a joint-stock company); 

b) cooperatives; 
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c) state and local-government special purpose funds which require adopting a statute; 

d)  closed – end investment funds; 

e) other organisational forms which require separate legal regulation. 

 

Some legal forms are not suitable for carrying out the tasks of HF and UDF within JESSICA 

programme or it would be impossible for the bodies interested in establishing HF and UDF to 

take advantage of them (we assume that the interested bodies are, first of all, self-governing 

provinces and communes). Such forms include: 

 

• state enterprises (in accordance with Article 7.1 of the Act on State Enterprises of 

September 25, 1981, such enterprises may be established only by the principal and central 

state bodies or by the National Bank of Poland and state banks); 

• cooperative savings and credit unions (in the light of the Act on Cooperative Savings 

and Credit Unions of December 14, 1995, members of such unions may be only natural 

persons and the loans and credits may be granted only to the union’s members); 

• public finance sector units, such as: budget entities, budgetary enterprises and 

auxiliary enterprise of budget entities (in the light of the provisions of the Act on Public 

Finance of June 30, 2005, such bodies do not have  legal personality); 

• state bank (in accordance with Article 14.1 of the Banking Law of August 29, 1997, a 

state bank is established by means of a resolution of a Council of Ministers and exclusively 

on the basis of the funds from the State Treasury; presently there is only one bank of this 

type in Poland);  

• foundations (as provided for in Article 30 of the Public Finance Act of June 30, 2005, 

foundations cannot be established on the basis of public funds, except for foundations 

established on the basis of a separate act); 

• associations (in accordance with Article 3.1 of the Associations Law of April 7, 1989, 

the right to establish associations has been granted to citizens, that is to natural persons; in 

accordance with Article 10.3 of the act, a legal person may be only a supporting member of 

an association). 

 

a) Capital companies 

 

Establishing and organisation of capital companies (i.e. a limited liability company and a 

joint-stock company) is governed by the Commercial Companies Code (hereinafter the 

“CCC”) of September 15, 2000.  
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The provisions of the CCC do not include any restrictions concerning the type of 

shareholders of capital companies and the object of their activity – such companies may be 

established by one or more persons for all legally acceptable purposes. It means that there 

are no obstacles for performing the activity stipulated for HF and UDF in the form of a limited 

liability company or a joint-stock company.  

Shareholders of a limited liability company or a joint-stock company are only obliged to make 

contributions stipulated in the articles of association of the company (or its statute in the case 

of a joint-stock company) and are not liable for any obligations of the company.  

 

The minimum value of the initial capital in the case of a limited liability company amounts to 

PLN 50,000, and in the case of a joint-stock company to PLN 500,000. In the case of a 

limited liability company, the initial capital must be paid up in full before registration. There is 

no such requirement in the case of a joint-stock company. 

 

Both a limited liability company and a joint-stock company, upon registration at the register of 

entrepreneurs (maintained within the National Court Register), acquire legal personality, 

though both companies may commence their activity before registration, by acquiring rights 

and incurring liabilities in their own name (“company in formation”). 

 

The authorities of a limited liability company include a management board, supervisory board 

(an optional authority, only in the companies with the initial capital exceeding PLN 500,000 

and more than twenty-five shareholders a supervisory board or an audit committee should be 

appointed) and a shareholders’ meeting. The authorities of a joint-stock company include a 

management board, supervisory board (obligatory) and a general shareholders’ meeting. 

 

A limited liability company and a joint-stock company may be dissolved as a result of the 

following circumstances: for the reasons provided for in the articles of association, 

shareholders adopting a resolution on dissolving the company or transferring its registered 

office abroad confirmed by a protocol prepared by a notary public, as a result of announcing 

bankruptcy of a company and as a consequence of other reasons provided for by the law.  

 

Both a limited liability company and a joint-stock company may announce bankruptcy, which 

results from the provision of the Bankruptcy and Reorganisation Law of February 28, 2003. 

These circumstances should be considered while taking into account the legal risk connected 

with HF and UDF activity. In particular, one should take into account the content of Articles 

10 and 11 of the Bankruptcy and Reorganisation Law which refer to the premises for 

bankruptcy. Bankruptcy is announced in relation to a debtor which has become insolvent; a 
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debtor is insolvent in a situation, where it does not perform its due liabilities. In the light of the 

provisions of the act, a debtor which is a legal person is also considered insolvent when its 

obligations exceed the value of its property, even if it performs its obligations in a timely 

manner. 

 

It seems that the form of a limited liability company and of a joint-stock company is an 

organisational solution which should be an adequate form for carrying out the activity of HF 

and UDF. This has been proved by the hitherto activity of such institutions, and, in particular, 

the fact that various types of loan and guarantee funds established in Poland by the local-

government bodies of all levels take forms of limited liability or joint-stock companies.  

 

b) Cooperatives 

 

A cooperative may be established on the basis of the Cooperative Law of September 16, 

1982 or on the basis of separate acts which refer to particular types of cooperatives, such as 

housing cooperatives, social cooperatives, a cooperative bank or a cooperative savings and 

credit union. 

 

If HF or UDF were to take a cooperative form, the Cooperative Law would apply. In 

accordance with the provisions of this act, a cooperative is a voluntary association of an 

unlimited number of persons with variable composition and variable share fund, which runs 

joint business activity in the interest of its members. 

 

Therefore, a cooperative is not a public body; the property of a cooperative is a private 

property of its members who, on a voluntary basis and for the purpose of achieving their own 

objectives, establish a new cooperative or join an already existent one. The minimum 

number of legal persons required for establishing a cooperative is three (or minimum ten 

natural persons). A cooperative acquires legal personality as from the moment of registration 

at the register of entrepreneurs (maintained within the National Court Register). 

 

All members of a cooperative are obliged to pay a registration fee and pay up shares in 

accordance with the provisions of the statute. The authorities of a cooperative include a 

management board, supervisory board and a cooperative members meeting. One significant 

quality of a cooperative is the fact that each member of a cooperative has one vote at the 

cooperative meeting, regardless of the number of owned shares. However, in the case of a 

cooperative composed of legal persons only, the statute of the cooperative may determine a 

different rule for establishing the number of votes for particular members, which means that 
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one of the cooperative members may potentially gain a majority of votes during the 

cooperative general meeting. 

 

There are several premises for liquidation of a cooperative. A cooperative is subject to 

liquidation after the lapse of the period for which, according to the statute, it was established, 

when the number of its members decreases below the limit indicated in the statue or in the 

act if the number of the cooperative members does not increase to the required limit within 

one year or as a result of concordant resolutions adopted by the general meetings by a 

majority of 3/4 votes at two consecutive general meetings called at an interval of at least two 

weeks (a resolution on a “self-dissolution of a cooperative”)  

 

Moreover, an audit union in which the cooperative is associated may order liquidation of a 

cooperative if its operation is in manifest and persistent breach of law or the provisions of the 

statute, if the cooperative was registered in breach of law or if it has not run business activity 

for at least one year. Moreover, a cooperative may be removed from the National Court 

Register at the request of an audit union if it has not commenced business activity within one 

year from the date of registration and has no property. 

 

A cooperative, as all other entrepreneurs, has a bankruptcy capacity which results from the 

provisions of the Bankruptcy and Reorganisation Law of February 28, 2003. Bankruptcy of a 

cooperative may be announced not only when it becomes insoluble (does not perform due 

obligations), but also when its liabilities exceed the value of its property, even if it performs its 

obligations in a timely manner.  

 

c) State and local government earmarked (special-purpose) funds 

 

The option to use yet another organisational form, involving the establishment of a special 

purpose fund, differs significantly from the solutions presented above in points a) and b), as it 

would require the passing of an act, drawn up solely for the purpose of setting up a HF or 

UDF. In accordance with the general principles, provided for by the Act on Public Finance 

Act of June 30, 2005,  a special purpose fund may operate as a legal person or constitute a 

separate bank account managed by the body designated in the act establishing such a fund. 

If so provided by the establishing act, the fund shall be vested with a capacity to take out 

loans and incur debt. Special purpose funds are financed from public sources, while the 

outlays are allocated for the execution of specific (earmarked) tasks. A possible liquidation of 

a special purpose fund would require repealing the act establishing the fund.  
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Special purpose funds, however, cannot declare bankruptcy, as according to Article 6.4 of 

the Bankruptcy and Reorganisation Law of February 28, 2003, bankruptcy cannot be 

declared in respect of institutions and legal persons created by an act of law, unless such act 

provides otherwise. 

 

When attempting to assess the usefulness of special purpose funds for the needs of the 

JESSICA programme it is hard to draw on the experience of the existing special purpose 

funds, such as the Bank Guarantee Fund; EU Guarantee Fund, Student Loan and Credit 

Fund or Municipal Investments Development Fund, operating as part of Bank Gospodarstwa 

Krajowego. This is because the said funds have been established for the execution of 

objectives with a very narrow scope, unlike the objectives set by the JESSICA programme.  

 

Using the form of a special purpose fund for the establishment of HF and UDF involves 

certain problems that are not the case in the event of creating a partnership or co-operative. 

First of all, such a decision would require launching a legislative initiative involving much 

more difficult and complex steps than setting up a partnership or a co-operative. Secondly, it 

is difficult to estimate the number of  HF and UDF that would need to be established through 

an act of law. It would be necessary either to establish, at a central level, the number of HF 

and UDF which should be created based on one act, or to adopt separate acts for creating 

each one HF or UDF. Furthermore one should stress that a special purpose fund does not 

have the nature of a corporation, hence other bodies, in particular local self-government units 

or private investors, could not take up holdings in such fund. Moreover, the special purpose 

fund format is inflexible when it comes to intended liquidation of the established entity; any 

potential liquidation of a HF or UDF operating as a special purpose fund would depend on 

the decision of the legislator; the same would be true of the possible return of the monies 

remaining in the fund to the governing institution.  

 

d) Closed – end investment fund 

 

A special form in which the operations of HF or UDF may be organised is a closed-end 

investment fund. In accordance with the provisions of the Act on Investment Funds of May 

27, 2004, closed-end investment funds (Articles 117-157) not only have a wide spectrum of 

investment options (Article 145), but may also perform other functions planned for HF or 

UDF, including, in particular, credit and guarantee functions. From a legal viewpoint the 

establishment of an investment fund society in the form of a joint stock company, required to 

establish, manage and represent an investment fund, is subject to the permission of the 

Financial Supervision Authority (KNF). However the question remains whether such an 
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society in the form of a joint stock company may be established with the contribution of 

territorial self-government units, in particular, provincial self-government. With regard to this 

area the comments presented in the preceding sections shall remain valid. However, the 

decision to invest the funds allocated for fostering urban development in investment 

certificates of a closed-end investment fund does not have to entail the need to establish an 

investment fund society, as the funds may be invested in the certificates of a a closed-end 

investment fund operated by society already operating on the market. 

 

Nonetheless one should consider that the rules of operation of a closed-end investment fund 

are largely formalized and connected with the necessity of carrying out a series of 

administrative responsibilities with regard to the supervision by the Financial Supervision 

Authority (KNF). It ought to be mentioned that the supervision by KNF should contribute to 

the rise of investment security that would be argument in favor of such a legal form. 

 

 

e) Other forms of organisation 

 

The use of special statutory solutions in order to implement JESSICA initiative in Poland, in 

particular to appoint the HF and the UDF, would not have to be based only on the special 

purpose fund model. It would be potentially possible to give those entities any form of 

organisation that accommodates for the legal identity requirement or, alternatively, adopt 

provisions whereby the general principles of commercial companies’ operation would be 

adjusted to the purposes and needs of JESSICA program, as appropriate. 

 

Next to the general solutions, the Polish laws after all provide for establishment of special 

vehicles with the participation of funds (capital contributions) of local government units. An 

example here could be the provisions of the Act on Special Economic Zones of October 20, 

1994, which, in Article 6, foresee the establishment of companies appointed to manage a 

special economic zone. Such a company (Manager), having the form of a joint stock 

company or a limited liability company, is established by province self-government, 

commune self-governments and the State Treasury. 

 

We should bear in mind, however, that in the discussed case, similar to the situation with a 

possible special purpose fund, it would necessary to launch a legislative initiative. The act 

could also possibly set forth the principles of liquidation of such bodies, other than the 

general rules. It is not ruled out that the introduction of special regulations concerning the 

establishment of HFs and UDFs on terms different than general would open broader 
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opportunities for use of local government funds in the JESSICA program or offer more 

advantageous rules for returning the funds in case of liquidation of a HF or an UDF. 

Establishing a legal body by way of an act excludes the possibility to declare bankruptcy by 

such a body, as stipulated in Article 6.4 of the Law on Bankruptcy and Rehabilitation, under 

which the institutions and legal bodies established by way of an act of law cannot be 

declared bankrupt, unless otherwise stipulated by that act. 

 

8.2.3. Foreign law bodies 

 

Another issue refers to the question whether it is possible to have the HF or the UDF run by 

a body established under foreign laws and seated outside Poland. In this respect it is 

important, first and foremost, to specify the nature of such operations, i.e. establish whether 

these operations can be deemed a business activity. Since HF or UDF are expected to 

conduct investment operations (within the scope outlined in the funding agreement), against 

remuneration at market rates and to be managed by professional entities, it seems that their 

operations should be considered a business activity.  

Pursuant to the provisions of the Act on Freedom of Business Activity of July 2, 2004, 

undertaking and conducting economic activity in Poland is subject to the obligation of 

establishing and registering in Poland an entity conducting such activity. The condition of 

mandatory registration of economic activity is set forth in Article 14 of the Act. A special 

solution enabling a foreign entrepreneur to directly conduct business activity in Poland is the 

establishment of a branch (cf. Articles 85 – 92 of the Act referred to above), which, however, 

still needs to be entered into the National Court Register. Nevertheless, the Banking Act (in 

particular, Article 48a to 48n) provides for an exception to this rule, enabling a cross-border 

provision of services by banking institutions from other European Union Member States. 

Such activity is subject to notification to the Financial Supervision Authority (KNF).  

  

The funds deposited with the HF and the UDF derive from the EU budget. In accordance with 

Article 5.1 of the Act on Public Finance of June 30, 2005, the funds from the EU budget have 

the status of public funds. They may be transferred to a province self-government under a 

province contract concluded by the Province Board with the minister in charge of regional 

development under Article 20.5 of the Act on Development Policy Principles of December 6, 

2006.  

 

In accordance with Article 195.1 of the Act on Public Finance, the banking services  provided 

with respect to the budget of a self-government unit are provided by a bank selected on 

terms defined in the Public Procurement Law. In accordance with Article 195.2, the decision 
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making body of a self-government unit may authorise the board of the given unit to deposit 

free budget funds in accounts of other banks. The possibility to deposit the funds is not 

restricted only to national banks under the regulation. Therefore, one may find it admissible 

to transfer the funds in possession of the self-governing bodies of a province (managing 

authority) to another country.  

 

Assuming that the transfer of funds shall be made to one of the EU States, the opening of a 

bank account shall not require a foreign-currency permit, which results a contrario from 

Article 9.9. in conjunction with Article 2.1.5 of the Foreign Exchange Law: these regulations 

impose the obligation to obtain foreign-currency permit by the residents – acting both directly 

and indirectly, through other entities, for opening accounts in banks and branches of banks 

with registered office in third countries, whereas the used term “third countries” does not 

include the EU States. The above release of requirement of obtaining a foreign-currency 

permit will also apply with regard to the transfer of funds onto an account administrated by 

EBI. 

 

8.3. Polish accounting and tax regulations 

 

8.3.1.  Tax aspects 

 

a) CORPORATE INCOME TAX  

 

In accordance with the provisions of the Act on Corporate Income Tax (the CIT Act), entities 

to which CIT applies include legal entities and capital companies in the process of formation.  

 

Taxpayers with their registered office in Poland or pursuing management in Poland are 

subject to tax obligation referring to all their income, regardless of the place of generating 

such income (unlimited tax obligation). Taxpayers that do not have their registered office in 

Poland or do not pursue management in Poland are subject to tax obligation referring only to 

the income generated in the territory of Poland (this principle is modified with the provisions 

of double taxation agreements concluded by Poland).  

 

Considering the fact that all proposed forms of operating the funds have legal personality, 

each such entity would be the taxpayer of the corporate income tax.  

 

 

 



 100 

Subjective exemption from tax  

 

Regulations of the CIT Act contain the catalogue of entities exempt from tax. These entities 

include the special purpose funds, referred to in the Act on Public Finance, as well as 

investment funds established on the basis of the Act on Investment Funds, including closed-

end investment funds discussed in Point 8.2.2. d) above. All other legal forms proposed for 

the funds will be subject to taxation.  

 

Tax rate 

 

The rate of the income tax in Poland amounts to 19%. In strictly defined cases, certain 

income (revenue) may be exempt from tax (e.g.: dividends).  

 

Tax classification of cash inflows to and outflows from the funds  

 

The basic issue that needs to be determined is the tax classification of the cash 

obtained/gained by the funds. 

 

Within JESSICA, the basic payments to the funds will include: 

 

(i) cash obtained within operational programmes, which will then be distributed to certain 

projects; 

(ii) fee for managing the financial resources from operational programmes; 

(iii) profits generated by the funds; 

(iv) cash obtained in the monetary form (cash contribution) and in the form of in-kind 

contributions from national public and private bodies. 

 

In the first place it should be checked whether the cash received by the funds within the 

JESSICA programme will represent taxable revenue within the meaning of the CIT Act. If so, 

it should be determined whether the given income will be subject to tax exemption or not. 

 

Definition of revenue in the light of the provision s of the CIT Act 

 

Taxable revenue includes in particular: received cash, monetary values (including foreign 

exchange differences), the value of items or rights obtained free of charge or partially against 

payment, the value of other considerations obtained free of charge or partially against 

payment, the value of cancelled liabilities etc. 



 101 

 

Although it is not directly indicated in regulations, representatives of the tax law doctrine 

underline that taxable revenue should have a definite nature. Therefore, classification of the 

certain gain as taxable revenue should be decided on the basis of such gain’s definite 

character, i.e. whether such gain finally and factually increases the assets of the given legal 

entity8 . 

 

In our opinion, financial resources from operational programmes transferred to funds within 

the JESSICA programme should not represent taxable revenue, since the role of the funds 

involves the management of cash and its allocation for specific purposes. Therefore, it will be 

a contribution of cash for the purpose of its management rather than a definite gain. Similar 

classification should apply to income generated by the funds which, pursuant to relevant 

regulations (including Regulation No. 1083/2006), will have to be returned/assigned for 

further investments (they will not finally increase the fund’s assets). However due to the fact 

that tax regulations do not specify the issues connected with investment of financial 

resources from structural funds, tax authorities may attempt to claim that cash received by 

HF or UDF from MA will represent their taxable revenue e.g. due to the fact that the entities 

can to some extent freely manage such cash. In that case, one should verify whether they 

are subject to one of the tax exemptions provided for in the CIT Act. Since Issue No. 6 of this 

Report considers the option to qualify the financial resources transferred to funds as 

subsidies, it should be emphasised that pursuant to Article 17.1.47 of the CIT Act subsidies 

constitute non-taxable revenue. 

 

As regards the management fee (and any incentives to achieve better results) paid under 

funding agreements, this will represent taxable revenue of the fund, since such fee will be the 

remuneration for provided services, i.e. it will represent a gain of definite nature.  

 

Taxable revenue does not include revenue obtained for the purpose of creating or increasing 

the share capital, members’ capital or a founding capital. Therefore, a fund operating in the 

form of a capital company or a cooperative will not be obligated to pay tax on cash received 

from partners/members assigned to share capital/members’ capital. Similarly, the received 

principal amount of loan will be neutral for the taxpayer, i.e. it will not represent taxable 

revenue (it will not represent a tax expense for the lender). Revenue and expenses will 

consist of interest obtained or paid/capitalized, respectively.  

 

                                                 
8 J. Marciniuk, Podatek dochodowy od osób prawnych, C.H. Beck, 2004, p. 198 
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Taxation of the funds’ income  

 

The funds’ revenue, after deduction of tax-deductible costs will be subject to taxation at the 

rate of 19% (unless tax loss occurs).  

 

It should be underlined that in case of legal entities, taxation covers income regardless of the 

sources of revenue. This means that income obtained on account of managing cash from aid 

programmes should be added to other income generated by the given entity, and then taxed 

at the rate of 19%. If the taxpayer reports a tax loss, this income will first of all decrease such 

loss, and taxation will apply to the income exceeding the loss. 

 

Dividend payment 

 

The basic method of transferring the profit by companies to their shareholders (stockholders) 

consists of payment of dividend. The principles described below shall apply to dividend (if 

any) paid to UDF by companies in which UDF invested its capital.  

 

In accordance with the provisions of the CIT Act, dividend paid to a shareholder is subject to 

19% withholding tax unless the provisions of the relevant double taxation agreement provide 

otherwise.  

 

However, regardless of the aforementioned regulations, dividend shall be exempt from 

taxation in case of joint fulfilment of the following conditions: 

 

a) the payer of the dividend is company that is a taxpayer of income tax, with its 

registered office in Poland or pursuing management in Poland; 

b) the beneficiary of dividend income is a company, which is subject to taxation with 

income tax on all generated income regardless of the place of generating such income, in 

Poland or in another EU member state or in another EEA country; 

c) the company referred to in item b) directly holds no less than 15 % (as from 1 January 

2009 – no less than 10%) of shares (stocks) in the capital of the company paying out the 

dividend; 

d) the recipient of dividend revenue is: 

- the company referred to in item b), or 

- a foreign branch of the company referred to in item b). 
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The exemption applies if the company receiving the dividend holds shares (stocks) in the 

paying company, in the amount of 15% (as from January 1, 2009 - 10%), continuously for 

two years. The exemption also applies if the period of two years of continuous possession of 

shares (stocks) expires after the date of receiving the dividend. In the event of failing to fulfil 

the condition of holding the shares (stocks) in the required amount continuously for two 

years, the company receiving the dividend shall be obliged to pay the tax, including interest 

for delay.  

 

Payment of interest 

 

In case of interest paid to entities with registered office in Poland, the paying company is not 

obliged to withhold tax at source. The recipient includes received interest in taxable revenue, 

and after deducting the tax-deductible costs such interest is taxed at the rate of 19%, of 

course as long as such income is not subject to an exemption.  

 

Interest received in Poland by non-residents is subject to tax withheld at source (collected by 

the entity paying the interest) in the amount of 20%, unless the relevant double taxation 

agreement provides otherwise.  

However, regardless of the above regulations, interest will be exempt from tax if the following 

conditions are jointly met: 

 

a) the entity paying the interest is:  

- a company being a Polish tax resident, or  

- a foreign branch, located in Poland, of a company which is subject to taxation of all its 

income in a EU member state regardless of the place of generating such income, if interest 

paid by this foreign branch is included in tax-deductible costs upon determining the taxable 

income in Poland; 

 

b) the entity receiving the interest is a company subject to income tax regarding all its 

income in a Member State other than Poland, regardless of the place of generating such 

income; 

 

c) the company: 

- that pays the interest directly holds no less than 25% of shares (stocks) in the 

company receiving the interest; 

- that receives the interest directly holds no less than 25% of shares (stocks) in the 

capital of the company paying the dividend; 
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- that is subject to taxation in another Member State directly holds no less than 25% of 

shares (stocks) in the capital of both the interest paying company and receiving company. 

 

d) the interest recipient is: 

 - the company obtaining the interest, or  

- the foreign branch of the company obtaining the interest, if the income generated 

from interest is taxed in a Member State where such branch is located. 

 

Similarly to the dividend, the exemption will be applied if companies have been holding 

shares (stocks) in the required amount continuously for two years. The end of this period 

may fall after the receipt of interest by the company.  

 

The exemption does not apply to revenue recognized as: 

 

- revenue from distribution of profit or repayment of capital of the company that pays 

the interest; 

- revenue on account of liability entitling to share in the debtor’s profit; 

- revenue on account of liability entitling the creditor to convert its right to interest into 

share in the debtor’s profit; 

- revenue on account of liability that does not result in the obligation to repay the 

principal amount of such liability, or if the repayment is due after the expiry of at least 50 

years from the moment such liability arose. 

 

We want to stress that this exemption will be valid only from July 1, 2013. In the period until 

June 30, 2009, the rate of tax will amount to 10%, from July 1, 2009 to June 30, 2013 - 5% 

(which refers only to interest exempt from tax).  If the double taxation agreement provides for 

lower tax on interest, the tax rate from the agreement may be applied instead of the 

“transitional” rate under the exemption regulations referred to above.  

 

Transactions with related entities  

 

In accordance with the provisions of the CIT Act, the conditions of concluding transactions 

with related entities should be determined at an arm’s length. If such solutions result in 

determination (imposition) of terms different from the conditions that would be agreed by 

independent entities, and the results of the such entity would not present any income or 

would present income lower than those that should be expected if the relation did not exist – 
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the income of the given entity and the due tax will be determined without accounting for the 

conditions resulting from such relations (Article 11 of the CIT Act). 

 

Therefore, terms of transactions concluded e.g. between HF and UDF, or between UDF and 

an entity pursuing a specific urban project (if they are related entities) should be determined 

with consideration for the provisions on transfer pricing; it is also necessary to prepare 

documentation referred to in those provisions. Special attention should be paid to providing 

services without charge, or against partial charge only (income may arise in the form of 

receiving a service free of charge).  

 

b) TAX ON CIVIL LAW TRANSACTIONS 

 

The transfer of cash within the JESSICA programme should also be considered from the 

point of view of the tax on civil law transactions. 

 

Formation of HF/UDF bodies 

 

If the funds are formed as capital companies, their formation will be subject to a civil law tax 

in the amount of 0.5% of the value of the share capital. The same will apply to the increase in 

the share capital. The obligation to pay the tax will always be borne by the company.  

 

Granting warranties/suretyships. 

 

Granting warranties/suretyships is not subject to tax on civil law transactions. 

 

Loan  

 

As a rule, a loan is subject to the tax on civil law transactions in the amount of 2% of the 

value of the loan, and the obligation to pay the tax is borne by the borrower. Exceptionally, 

the loan from a shareholder (stockholder) is subject to taxation at the rate of 0.5% (such loan 

being treated as an amendment to the company’s articles of association).  

 

The act also provides for exemptions in case of loans. The following loans are exempt from 

tax: 

 

- loans granted by entrepreneurs that do not have registered office in Poland or do not 

pursue management in Poland, and conduct activities involving granting credits and loans; 
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- loans granted from special purpose funds, created pursuant to legal acts. 

 

In the event of the tax on civil law transactions, one should remember about the general rule, 

according to which the tax does not apply if at least one party of a legal transaction is subject 

to VAT or is exempt from VAT (save for e.g. company’s articles of association and any 

amendments thereto). 

 

In practice this will mean that if granting the loan is treated as providing financial brokerage 

services, which are exempt from VAT, then such loan will also be exempt from the tax on 

civil law transactions. The above will not apply to a loan from a shareholder, which is treated 

as an amendment to the company’s articles of association for the purposes of tax on civil law 

transactions, and which is subject to taxation at the rate of 0.5%. 

 

Considering the fact that granting loans will be one of basic types of activity performed 

continuously by UDF, it should be assumed that they will be subject to taxation with VAT 

(they will be exempt from VAT) and they will not be subject to tax on civil law transactions 

(except for a loan from a shareholder which shall operate as an amendment to the 

company’s articles of association). 

 

c) VAT 

 

Pursuant to the provisions of the VAT Act, VAT taxpayers include legal entities independently 

conducting business activity, regardless of the aim or result of such activity. Within the 

meaning of the VAT Act, business activity covers inter alia any activity of service providers, 

also if the task was executed one time only in circumstances indicating the intention to 

execute such tasks with a certain frequency.  

 

Within the JESSICA programme, funds will deal inter alia with managing the financial 

resources from operational programmes, granting loans, warranties etc. Therefore, it should 

be assumed that the funds will provide services against a charge in the territory of Poland, 

the services being subject to VAT.  

 

As a rule, services provided in Poland against a fee are subject to taxation under the rate of 

22%. However, there are certain categories of services exempt from VAT. These include 

intermediary financial services, save for financial advisory, management of stocks, shares, 

bonds and other types of securities.  
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It seems therefore, that management and advisory services performed by HF and UDF under 

JESSICA will be as a rule subject to VAT at the rate of 22%, while the services of granting 

loans and warranties provided by UDF will be exempt from VAT.  

 

In case of most services, the place of their provision shall be the place of the registered office 

of the service provider. Therefore, since the place of performance determines the place of 

taxation, as a rule the services will be taxed with VAT in the place of the registered office of 

the service provider; meanwhile in case of the so called “intangible services”, their place of 

performance will be the place of the registered office of the client. Since the services will be 

provided for Polish entities, they will be taxed in Poland (according to the rate of 22%), or will 

be exempt from tax. 

 

8.3.2 Accounting issues 

 

a) Obligation to apply Polish accounting regulation s 

 

In accordance with Article 2.1 of the Accountancy Act, its provisions shall apply inter alia to 

the following entities with their registered office in Poland or pursuing management in 

Poland: 

 

- capital companies and other legal entities save for the State Treasury and the 

National Bank of Poland; 

   

- foreign legal entities, unincorporated foreign entities and foreign natural persons that 

conduct business activity in Poland personally or through an authorized person, or 

employees – in relation to activity conducted in Poland, regardless of the level of revenue. 

  

The above indicates that each legal form of the planned activity of the funds is subject to the 

application of Polish accounting regulations. 

 

b) Keeping accounting books  

 

Entities that are obliged to apply the provisions of the Accountancy Act are also obliged to 

maintain accounting books in Polish and in the Polish currency. In addition, the entity should 

possess documentation in Polish describing the accounting principles (policies) applied in a 

manner specified in detail in the Act. 
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In the context of JESSICA it is important during the preparation of the accounting principles 

(policies) to note the specific role of the funds. It should be ensured that the booking of each 

transaction connected with spending the funds within JESSICA was evidenced in detail 

(including amounts, the aim of expenses so that use of the fund’s assets could be identified 

at all times). Therefore, the above accounting system should be characterized with an 

adequate number of analytical accounts, ensuring identification of each operation connected 

with spending of aid resources. 

 

In addition, each entity within JESSICA should prepare special procedures regarding the 

distribution and storage of documents, confirming the transfer/receipt of financial resources 

from operational programmes. These procedures should ensure that each document 

connected with spending the resources under JESSICA is appropriately evidenced and 

stored, and indicate the persons using such documents.  

 

c) Preparation and audit of the financial statement s  

 

Each entity applying the provisions of the Accountancy Act is obliged to prepare the financial 

statements (as a rule, as of the date of closing the accounting books, i.e. usually as of the 

day ending the financial year). The financial statements consist of the balance sheet, profit 

and loss account and additional information covering introduction to the financial statements, 

and notes and explanations. In case of entities whose financial statements are subject to 

auditing and announcing, they additionally cover the statement of changes in equity  and the 

cash flow statement.  

 

Financial statements of entities – members of a capital group, where the parent entity 

prepares the consolidated financial statements in accordance with IAS, may be prepared in 

accordance with the IAS. 

 

Review by a chartered auditor applies to annual financial statements of entities continuing 

their activity, i.e. (i) banks, (ii) joint stock companies and (iii) other entities, which in the 

preceding year in relation to the year for which the financial statements were prepared 

fulfilled at least two of the following conditions: 

 

- average annual employment calculated as full time jobs amounted to at least 50 

persons; 

- the total assets in the balance sheet at the end of the financial year amounted to the 

equivalent in PLN of at least EUR 2.5 million; 
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- net revenue on sales of goods and services and financial operations for the financial 

year amounted to the equivalent in PLN of at least EUR 5 million. 

 

If HF or UDF is a bank or a joint stock company, their financial statements will always be 

subject to an audit by a chartered auditor and announcement in “Monitor Polski B”. 

 

In case of other entities (e.g. limited liability companies), the obligation to audit and announce 

financial statements arises only when at least two of the three above conditions are met. 

 
ISSUE No. 9 
 

To review the rules governing the management of HFs and UDFs by selected fund manager 

in the light of EU and Polish legislation.  

 

Context: Precise rules regarding remuneration and control seem especially important in the 

light of Polish experience with the National Investment Funds Program 1994. The legal 

framework related to the rules of remuneration and control system of HF’s and UDF’s  should 

be provided – framing the applicable provisions of Polish law related to managing companies 

in the context of their remuneration and control. This part of the study should also include 

examples of relevant clauses addressing the issues of governance to be included in: a model 

Funding Agreement to be signed between MA and HF/UDF; and a model Statut of HF/UDF. 

 

9.1. General issues 

 

At the beginning, it is necessary to consider legal provisions and contractual provisions which 

may be applied to the issue of funds management. 

 

9.2. Discussion on the limitation of management cos ts of HF and UDF in the light of 

EC regulations 

 

Pursuant to Article 43(4) of Commission Regulation No. 1828/06, the management costs 

may not exceed, on a yearly average, for the duration of the assistance any of the following 

thresholds, unless a higher percentage proves necessary after a competitive tender: 

 

a) 2% of the capital contributed from the operational programme to holding funds;  

b) 3% of the capital contributed from the operational programme or the holding fund to 

the financial engineering instrument in all other cases.  
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It seems that the discussed provision should be understood so that, as a rule, maximum 

management costs should not exceed indicated thresholds at each individual stage of 

JESSICA (if any), i.e. in the event that JESSICA is implemented with the use of HF, the 

aggregate management costs in both funds should not exceed 5%. 

Principles and conditions of making contributions from the operational programme to 

financial engineering instruments should be determined in the funding agreement concluded 

by a duly authorised representative of a financial engineering instrument and a Member 

State or a managing authority.  

 

According to the above, the maximum amount of management costs should be calculated in 

reference to the “capital contributed from the operational programme.” Therefore, it is 

necessary to examine the meaning of this phrase. For this purpose, one should refer to the 

provisions of Council Regulation (EC) No. 1083/2006 on one hand, and on the other hand - 

to the provisions of the Act on Principles of Conducting Development Policy (hereinafter the 

“PCDP Act”) of December 6, 2006. 

 

Pursuant to Article 32.1 of the Regulation, operation of funds in Member States has the form 

of operational programmes within the scope of national strategic reference framework. Each 

programme comprises a period between January 1, 2007 and December 31, 2013. 

Provisions of the discussed Regulation also govern the issues of content of operational 

programmes which are also reflected in the PCDP Act. In the light of Article 17 of the PCDP 

Act, the operational programme determines in particular: priorities, directions of expending 

public funds assigned for programme implementation and a financial plan determining the 

sources of programme implementation, including the amount of funds assigned for financing 

the programme implementation and its distribution among individual priorities, as well as 

information about the amount of co-financing on programme and priority levels. 

 

Therefore, it seems that the capital which will be contributed to the holding funds or to 

financial engineering instruments within the framework of JESSICA will constitute a proper 

fraction of the amount of funds assigned to finance the implementation of a given operational 

programme indicated in the financial plan of such a programme. Then, it will comprise both 

resources deriving from Community funds (structural funds or the ERDF), as well as national 

contributions (public and private). The capital should be determined in detail in the funding 

agreement concluded between the MA with HF or between the MA (or HF) with UDF and it 

will refer to the programming period between January 1, 2007 and December 31, 2013.  
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Within the above context, it is necessary to discuss whether exceeding the above 

remuneration thresholds for fund management is permissible in individual years. In the 

Commission’s note of July 16, 2007, which has been quoted a number of times, it is 

emphasised that the funding agreement may provide for “advance payments” to cover the 

management costs; these payments may exceed the thresholds in one or several years 

during the term of the agreement (for example, in the first year of the programming period). 

This structure of payments may be justified by the fact that the authority that manages funds 

may incur significant costs prior to investing funds or extending loans and guarantees. 

However, eligible management costs during the partial or total closure of operational 

programmes should not exceed thresholds determined in Article 43(4) of Regulation No. 

1828/2006, averaged on a yearly basis for this part of the programming period in which the 

holding fund or the financial engineering instruments managed operations efficiently.  

 

It is also necessary to add that the discussed thresholds constitute the maximum amounts 

unless a competitive tender in which the holding fund or the financial engineering instruments 

were selected disclosed a necessity for increasing these thresholds. In other words, these 

thresholds may be increased if the price of the most advantageous offer exceeds them.  

 

In the context of fund’s remuneration, Article 43(7) of Regulation No. 1083/2006 laying down 

general provisions on the distribution of profit from investments in shares or stocks or from 

loans also requires an in-depth analysis. This provision requires the managing authorities to 

take all precautions to minimise distortion of competition in the markets of increased risk 

capital and loans, and with respect to distribution of profits from investments in shares or 

stocks or from loans, they should be decreased pro rata by the share in managing costs and 

costs of incentives to obtain better results and then they may be allocated to investors on 

a preferential basis (who are operating under the market economy investor principle) up to 

the level of remuneration laid down in the by-laws of the financial engineering instrument, 

and they shall then be allocated proportionally among co-financing partners or shareholders. 

 

In our opinion this provision indicates that in addition to the remuneration being the 

“management cost” (the maximum 2% or 3% of the contributed capital as discussed above), 

the fund or the entity managing the fund may receive “the incentive to achieve better 

results ” which however may be paid out solely from the profits generated from investments 

carried out by the fund. Unlike the “management costs”, the discussed “incentive to achieve 

better results“ is not subject to statutory limitation and should result from the arm’s length 

negotiations.  
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The discussed Article 43(7) of Regulation No. 1083/2006 also brings a conclusion that the  

financial engineering instrument (HF, UDF) should have its own rules and regulations 

defining, among other issues, the issue of remuneration. It seems that at the signing of 

a funding agreement, the MA (or HF when signing an agreement with UDF), should make 

sure that the fund’s internal rules and regulations are attached as an appendix to the funding 

agreement and that the fund is not entitled to amend the rules and regulations unilaterally.  

 

9.3. Solutions to be avoided on the basis of the Ac t on National Investment Funds 

and their Privatisation 

  

In Poland, various types of investment funds operate pursuant to the Act on National 

Investment Funds and their Privatisation (the “NIF Act”) of April 30, 1993; their aim is to 

multiply their assets, in particular by increasing the value of shares of companies in which the 

funds are shareholders. The funds meet this aim by extending loans and taking loans and 

credits. Article 21 of the NIF Act authorises a national investment fund to conclude an 

agreement on managing its assets with a so-called managing company. The obligations and 

authorisations of a managing company are determined in the fund’s charter and the 

agreement concluded between the fund and the managing company, whereas neither the 

charter nor the agreement can exclude or limit the managing company’s liability for damages 

sustained by the fund as a result of deliberate fault or gross negligence. 

 

The discussed Act also regulates the principles of calculating remuneration for the managing 

company, dividing it into three elements: (i) annual lump-sum remuneration, (ii) annual 

remuneration depending on the financial results of the managed fund and (iii) final 

remuneration (due after the expiry of the management agreement) which also depends on 

the financial results of the fund. 

 

The introduced mechanism for determining the remuneration of a managing company turned 

out to be imperfect in practice; accusations resurfaced that a major part of remuneration that 

was paid was not related with any financial results of funds. Bearing these experiences in 

mind, it is necessary to ensure that the solutions adopted in the funding agreement 

guarantee that such undesirable phenomena do not occur in the case of JESSICA. 

  

9.4. Legal mechanisms regulating remuneration for e ntities managing HF and UDR 

 

In Poland, there are no detailed legal provisions limiting the amount of remuneration charged 

for funds management (HF or UDF).  
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Due to the above, the issue of the above remuneration should be regulated primarily in the 

funding agreement concluded by MA with HF or UDF or by HF with individual UDF and its 

amount should depend on the results obtained by the funds. 

 

This type of dependence is a standard element of the so-called managerial contracts, where 

the amount of remuneration of a manager is divided into several fixed and discretionary 

(bonus) elements, which usually depend on the financial result of a company in a given 

financial year. In the context of JESSICA, it is necessary to discuss the term “financial results 

achieved by funds” and in particular to determine the importance attached by MA to the 

amount of funds invested by UDF, as well as the importance of profit obtained on the 

investments. Due to the fact that the above deliberations do not have strictly legal nature (but 

rather political or economic one), the objective of this Report is not to recommend to MA 

what is considered a success of the fund’s operation, but rather to indicate that this issue 

should be clearly determined in the funding agreement and that the remuneration for 

management (especially within the scope of “incentive to achieve better results”) should 

depend on the achieved results.  

 

Within the above context, we would like to note that the solution recommended by the 

Commission, which should encourage HF and UDF to greatest possible activity in investing 

funds, is making the eligible costs of management dependant on: 

 

amounts which were actually invested from funds in investments within the framework of 

public and private partnership or in other projects encompassed by the integrated 

development plan of urban areas, or; 

amounts allocated to guarantees, or; 

amounts allocated to loans. 

 

Actual expenses from funds constitute an eligibility condition for funds at the moment of 

partial or total closure of an operational programme, which is referred to in Article 78(6) of 

Regulation No. 1083/2006. 

 

The above recommendation of the Commission may be conducive towards claiming that 

within the scope of “results achieved by funds”, it is necessary to understand the value of 

funds invested by UDF. At the same time, this does not exclude the dependency of the level 

of remuneration (especially at the UDF level) on the profit from conducted investments (e.g. 

percentages on extended loans or profits from investments in shares and stocks).  
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9.5. Introduction of remuneration control mechanism  to the funding agreement and 

to the fund’s charter documents 

 

As it was previously mentioned, the principles for determining the level and the conditions of 

payment of remuneration for management (including the success fee, which is an incentive 

to achieve best results possible) should be determined in the funding agreement and in the 

fund’s charter document. Therefore, sample clauses from the agreement regarding this issue 

require consideration.  

 

Within the context above, we recommend introducing a system of dependencies between the 

management costs and the amount of funds actually invested by UDF. A sample contractual 

clause regulating these issues may be worded as follows: 

 

In case of remuneration due to HF:  

 

“For the performance of the agreement, HF shall receive remuneration comprising of: 

1.  Management remuneration calculated as follows: 

1.1 fixed monthly remuneration amounting to ………………; 

1.2 a bonus amounting to ………….% on the sum of funds invested by the fund in the 

UDF each year, paid annually within ……….. after approval by MA of an annual report on the 

HF operation (or: a bonus amounting to …….., paid within ……. days from the date on which 

HF invests in UDF funds whose total amount is not lower than …………..); 

1.3 a bonus amounting to ………% on the sum of funds returned to HF as a consequence 

of investments made by UDF, paid annually within ………. after approval by MA of an annual 

report on HF operations.   

1.4  the total remuneration for management due to HF may not exceed the amount of 

…………… annually.” 

2.  The incentive to achieve better results, to represent …. % of profits generated from 

investments carried out by HF, with a proviso that the “profits generated from investments” 

should be understood as ….   

 

In case of remuneration due to UDF: 

 

“For the performance of the agreement, UDF shall receive remuneration comprising of: 

1. Management remuneration calculated as follows 

1.1    fixed monthly remuneration amounting to ………………; 
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1.2   a bonus amounting to ………….% on the sum of funds invested by the UDF in urban 

projects (in the form of contribution of equity, extending of loans or granting of guarantees) 

each year, paid annually within ……….. after approval by MA (or HF) of an annual report on 

the UDF operation (or: a bonus amounting to  …….., paid within ……. days from the date on 

which UDF invests in urban projects funds whose total amount is not lower than …………..); 

1.3  a bonus amounting to ………% on the sum of funds returned to HF as a consequence 

of investments made by the UDF, paid annually within ………. after approval by MA (or HF) 

of an annual report on UDF operation;   

1.4.  The total remuneration for management due to UDF shall not exceed the amount of 

…………… annually.” 

2.  The incentive to achieve better results, to represent …. % of profits generated from 

investments carried out by UDF, with a proviso that the “profits generated from investments” 

should be understood as …. 

 

The above examples refer to contractual clauses. However, not only the funding agreement, 

but also the charter documents of funds (e.g. articles of association, charter, rules and 

regulations, etc.) may (or even should) regulate the issue of remuneration for fund 

management. Such a solution was provided for in the NIF Act, which requires to determine 

the obligations and authorisations of a managing company (also obligations and 

authorisations related with remuneration for management) not only in the agreement 

between the fund and the managing company, but also in the fund’s charter.  

 

Although it is not in each case possible or necessary to reflect the provisions regarding the 

remuneration in the fund’s charter documents (e.g. in case of EIB as the HF), in specific 

cases one may consider introducing clauses analogous to the charter documents of the 

financial engineering instrument as indicated above.  

 

Regardless of the entire - not exhaustive - catalogue of issues to be provided for in the 

funding agreement, contained in Article 43(5), 43(6) and (with respect to an agreement with 

HF) in Article 44(2) and 44(3) of Commission Regulation No. 1828/2006, it must be assured 

that the funding agreement provides for proper control of the entity contributing funds for 

investments over the fund’s operations, as well as proper contractual tools for the 

enforcement of such control. Obviously this issue will have to be negotiated with the entity 

managing the vested fund, and it is not difficult to imagine that the greater expectations as to 

the scope of control over the fund’s operations will be, the smaller willingness the other party  

will show to take on obligations and assume responsibility for the results of the conducted 

investment activity.  
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Nevertheless, in our assessment, it is advisable that the funding agreement ensures the 

contributing entity the power to actively participate in the decision-making process or – going 

further – to assume overall control of the activities performed by UDF and HF, and in 

particular of the contributed funds. Of course another issue to consider is to what extent the 

introduction of strict control tools will decrease the attractiveness of JESSICA, e.g. from the 

perspective of ability to attract private capital. Despite the economic aspect of the issue, it 

seems that from the legal point of view the control over the fund could have two alternative 

structures: (a) control at the corporate level, and (b) at the level of managing the monies. 

As far as the control at the corporate level is concerned (e.g. influence on the composition of 

the fund’s management board, in terms of the subject thereof, or influence on the content of 

the corporate documents, e.g. the articles of association or a charter): although such powers 

could ensure higher security of the vested monies, the solution could be rather complicated; 

it also seems that it could not ensure full protection (it would be difficult to eliminate entirely 

the risk of making unauthorised changes in the composition of the corporate bodies or in the 

content of the articles of association or charter). Furthermore, such control-related 

expectations would exclude from JESSICA a number of entities that potentially could be 

interested – it is difficult to imagine that a bank wishing to fulfil the role of an HF (or UDF) 

agrees for any influence on the composition of its corporate bodies or the content of its 

charter.  

 

Hence, the solution that seems to be more effective and realistic, will be focusing on the 

control over the management of the contributed monies and e.g. using a relatively simple 

mechanism of depositing the funds into a trust account within the meaning of Article 59 of the 

Banking Law with a reservation that the agreement will vest certain powers in the 

contributing party. However, given that the higher powers of the contributing party, the more 

difficult task for the trustee to manage the contributed funds, a practical issue to be 

negotiated will be the equilibrium between the two aspects.  

 

Detailed provisions of such an agreement should be agreed upon with the signing the 

funding agreement at the latest, so that the funding agreement may contain the number of 

bank account to which the funds will be paid in, e.g. as follows: 

 

“The funds contributed for investments under this Agreement, shall be paid by MA (HF) to 

the trust account maintained by bank ……. No. ……………………. under the Trust Account 

Agreement of … attached as an appendix hereto. A change in the Trust Account Agreement 

without the consent of MA (HF) shall be a material breach of this Agreement.” 
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9.6. Civil law liability of the fund’s manager 

 

Apart from the issue of remuneration control and the principles of determining its amount 

which would provide proper motivation, it is also necessary to consider the issue of liability of 

the fund’s manager for correct execution of obligations imposed on it in the funding 

agreement. However, this issue, as well as other issues included in the funding agreement, 

shall be subject to negotiations with a potential fund and it will be necessary to verify in 

practice what kind of liability will be accepted by an entity managing the fund; however, it 

seems necessary to regulate this issue in the agreement.  

 

A sample solution in the above context is that the funding agreement imposes an obligation 

on HF (or UDF) to pay a contractual penalty in a specific amount in case of failure to perform 

or improper performance of the agreement by the fund;  HF (or UDF) may also be required to 

hold a relevant civil liability insurance within the scope of the conducted activity (in this case 

it is necessary to make sure that the insurance agreement comprises widest possible circle 

of insurance events). A good solution would also be obtaining of a bank guarantee from HF 

or UDF securing due execution of the funding agreement. 

 
ISSUE No. 10 
 

To propose an indicative action plan and timetable for setting up JESSICA framework. 

 

Context: This should include action plan for setting up a HF and a UDF (including tender 

procedures). This part of the study should also indicate next steps, which should be taken in 

order to practically implement JESSICA framework. The list of potential questions to be 

addressed to the EC (including questions to be answered in future Commission Interpretation 

Notes) in order to clarify any outstanding legal issues (concerning EU regulations on 

JESSICA) necessary to be resolved in the process of the implementation of JESSICA in 

Poland. 

 

10.1. General remarks   

 

The first step on the path to implementing the JESSICA initiative will be the decision by the 

MA whether it intends to channel the operational programme funds through the JESSICA 

initiative and if so, what share of those funds. The next issue to be settled is whether the 

involvement of an HF is recommended or whether it would be better to conclude a funding 
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agreement directly with one or more UDF. From the legal point of view the MA is free to 

make this decision. It seems that the resolution concerning which form to use (with or without 

an HF) should be based on economic criteria, including the value of funds to be invested with 

the use of the JESSICA mechanism.   

 

10.2 Selection of an HF or a UDF  

 

The manner of selecting the entities involved in the JESSICA mechanism will depend largely 

on the extent to which the particular selections have to follow the provisions of the Public 

Procurement Law. The analysis of this issue differs depending on the selected option for 

JESSICA’s implementation: 

 

a) Option involving an HF  

 

As pointed out in sections 4.3 and 4.5 of this Report, the selection of an HF by the MA and 

the conclusion of a funding agreement with the selected HF shall, in principle, take place 

pursuant to the Public Procurement Law through a competitive procurement procedure. 

However, we are of an opinion that should the role of HF be served by EIB, there are strong 

reasons to assume that the choice of EIB for this function shall not require the application of 

competitive procurement procedures provided for by the Public Procurement Law (see 

section 4.5 of the Report).  

 

When it comes to the selection of a UDF by the HF, as pointed out in section 4.3.(b) of this 

Report, such a selection will not be governed by the provisions of the Public Procurement 

Law, unless the HF has a status of the awarding entity.  

 

b) Option not involving an HF 

 

As the analysis presented in section 4.3 of this Report indicates, a UDF shall be selected by 

the MA pursuant to the provisions of the Public Procurement Law, i.e. through a competitive 

procurement procedure.  

 

Irrespective of the need to apply the provisions of the Public Procurement Law, it should be 

remembered that in the course of the procurement procedure detailed requirements with 

regard to the selection of an HF (or a UDF) by the MA must be met, as stipulated by the 

provisions of  Commission Regulation (EC) No. 1828/2006. Pursuant to Article 43(2) of the 

said Regulation, the representative of the co-financing partners shall submit a business plan. 
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Therefore, transforming this requirement to the procurement procedure set forth in the Public 

Procurement Law, it seems that the notice and terms of reference published by the MA 

should include the requirement for the submitted bid to be accompanied by such a business 

plan, comprising all elements listed in the provision referred to above.  

 

Similarly, the MA should ensure that the funding agreement concluded with a UDF following 

the completion of the procurement procedure includes the elements listed in Article 43(6) of 

the Regulation.  

 

10.3  Schedule for the selection of an HF or a UDF under the public procurement 

procedure  

 

As pointed out in section 4.4. of this Report, the procurement routes that seem most 

appropriate for the selection of an HF or a UDF by the MA include unlimited tender or limited 

tender. 

 

The Public Procurement Law includes detailed provisions governing tendering procedures, 

specifying the awarding entity’s obligations and responsibilities, the legal protection 

measures that can serve the interests of the parties involved, etc. However, when planning 

the indicative implementation schedule for the JESSICA scheme we should consider the 

duration of the said tenders.  

 

For all the specific actions to be taken by the awarding entity, the Public Procurement Law 

fixes mandatory minimum time limits that need to be complied with. These time limits vary 

depending on the type of procedure, value of the contract and the type of action from which 

the time limits run. For instance, in the case of an open tender, if the value of the contract 

equals or exceeds the EU threshold, the time limit for submitting bids may not be less than 

40 days (from the day of dispatch of the contract notice to the Office for Official Publications 

of the European Communities by electronic means with the use of the standard form and 

procedures indicated on the website referred to in the directive) or 47 days (from the day of 

dispatch of the contract notice to the Office for Official Publications of the European 

Communities, in other way than specified above).  

 

Apart from the minimum time limits specified above and concerning mainly actions of the 

awarding entity, the Public Procurement Law provides for a series of other time limits 

concerning both the awarding entity, as well as the economic operators, such as: time limits 

for submitting legal protection measures (7 or 14 days to lodge a protest depending on the 
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type of procedure and the subject of the protest; 5 days to lodge an appeal from the 

resolution of the protest and 7 days to lodge a complaint in court 9)  and the resolutions taken 

by the awarding entity (10 days), a time limit following the expiry of which an agreement may 

be concluded (not less than 7 days10 ), a time limit for the duration of the mandatory ex-ante 

control (14 or 30 days depending on the degree of complexity of such control), etc.  

 

The legislator also provides for a number of indeterminate time limits, such as: forthwith, the 

time necessary, additional time.  

 

To sum up, it should be stated that the actual duration of a tendering procedure, calculated 

from the moment such procedure is initiated to the moment an agreement is concluded, 

depends, among other things, on the value of the contract (for the so-called large contracts 

the legislator has provided longer time limits and mandatory ex-ante control, prior to the 

completion of which no agreement may be concluded), the complexity of the subject of the 

contract and the precise wording of tender documentation, which, in turn, impacts the 

number of queries submitted by the economic operators that prolong the procedure and, 

finally, on how active the economic operators are in submitting legal protection measures.  

 

Nevertheless, the reports published annually by the President of the Public Procurement 

Office on the efficiency of the public procurement system reveal the average duration of the 

particular procedures. And thus, according to the 2007 report, the average duration of a 

procedure published in the Public Procurement Bulletin, calculated from the date the notice 

initiating the tendering procedure is published until the date the contract is awarded, 

specified in the contract award notice, amounted to 40 days. For the specific procedures the 

results were as follows: unlimited tender – 39 days ; limited tender – 68 days 11.  

 

Bearing in mind that the implementation of the JESSICA initiative will be a pioneering 

experience for all parties involved (both for the MA and the possible bidders), it should be 

expected that the period from the launch of the tendering procedure to the actual contract 

award will be longer than the statistical average quoted above.    

 

 

                                                 
9  We would like to point out that the draft amendment to the provisions of the Public Procurement Law, currently in the 

final stages of legislative work, changes the time limits for submitting legal protection measures.  
10  as above 
11  Unfortunately no data is available concerning the procedures published in the Official Journal of the EU. Therefore 

approximately 40 days in the case of an open tender and 60 days in the case of a restricted tender should be added 
to the statistical data quoted above.  
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10.4  Investing through a UDF 

 

As we pointed out in section 4.3 of the Report, in our opinion investments made through the 

UDF shall not be governed by the provisions of the Public Procurement Law.  

 

Moreover, it should be mentioned that one of the required elements of a funding agreement 

(whether concluded with an HF or a UDF) is investment execution monitoring.  

There are no regulations determining the manner of such monitoring, therefore this issue 

shall be determined in the course of individual negotiations.  

 

10.5 Possible issues to be considered by the Commis sion 

 

When analysing the potential issues to be explained with reference to Community Law in the 

context of JESSICA’s implementation in Poland, we should take into account the issue 

presented in section 6.2 of the Report, i.e. the question, dubious at least, whether the 

resources paid into the financial engineering instrument (HF, UDF) can be considered 

development subsidies (e.g. whether the transfer of resources for further investment 

pursuant to a funding agreement may be deemed one of the two forms of payment 

permissible under Polish law with regard to development subsidies, i.e. advance or 

reimbursement of expenses  – Article 202.3 of the Act on Public Finance).  

 

In this context a question arises whether in such a situation it can be assumed that Article 

78(6) first sentence of Council Regulation No. 1083/2006 constitutes a direct basis for 

recording in the statement of expenditure the resources paid into the financial engineering 

instrument pursuant to the funding agreement concluded in accordance with Article 43 or 44 

of Commission Regulation No. 1828/2006?  

 

 

 
 

 
 
 
 
 
 
 

 

 

 




